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PREFACE. 



The very great improvements that have 
been made in the Laws relating to Juries, by 
the Act passed in the sixth year of His pre- 
sent Majesty's reign, so far interfered with 
the works already published on that subject, 
as to give room for a new publication. The 
simplicity of the Jury Law is such as to admit 
of no display of legal learning, or no entan- 
glement of legal sophistry. The little work, 
therefore, now offered to the Public, pretends 
to no higher title than that of a compilation 
and digest of the law of Trial by Jury. 



In forming this compilation, I have not 
touched upon many subordinate questions 
which are intimately connected with this 
subject, but have chiefly confined myself to 
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PREFACE. 

Juries at Nisi Prius. Coroniers Inquests, ^nd 
the regulations respecting them, though 
embodied in the Jury Law, I considered as 
of little use to the Profession ; at least so 
simple as not to require a place in a Treatise 
on the Jury Law. 

In the Introduction I have given a short 
history of Trial by Jury, which I trust will 
not be considered as superfluous or unin- 
teresting. 

63, Chancery Lane, 
May i8«6. 
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AN attempt has been made to prove that the 
form of trial by jury, so long made use of 
in this country, was derived from the Greeks and 
Romans. However interesting this question may 
be to the scholar and antiquarian^ it would be to 
little purpose to enter into such a disquisition in 
a work of the present nature, which professes 
merely to treat of the law relating to jurors and 
trial by jury, as it now stands, as amended by 
the act passed in the sixth year of his present 
majesty's reign, and to point out a few of the 
most important alterations, which have from time 
to time been made in that form of trials since first 
made a subject for legislative enactments. 

Trial by jury seems to have been first recog- 
nized by the legislature in an act passed in the 
reign of Henry the second ; but as the provisions 
of that act are no longer extiknt, and as no co- 
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i were not all present on the day of appear- 
ance, the court allowed one or more of the knights 
to complete their number from others of the county 
then in court, and to proceed to the election of 
the twelve. It was however iisual to elect more 
than twelve, in order that if any of that number 
were challenged, (for jurors were considered as 
witnesses, and might be excepted to as such,) 
there might be a better chance of finding twelve 
unexceptionable jurors. 

The jurors thus summoned were all taken from 
the immediate neighbourhood, and were called 
upon to act as witnesses as well as jurors : if all 
or any of them were ignorant of the matter in 
issue, such as professed themselves so were dis- 
missed, and others were appointed in their stead : 
if they disagreed, and some were for either party, 
additional jurors were called in, until twelve were 
found of one opinion. Their conclusions must be 
drawn from their own knowledge, or from what 
they had heard ; and they were to swear that they 
would on no account speak what was false, or 
conceal any thing which they knew relating to the 
point at issue. When the jurors had agreed on 
their verdict, according to the nature of action, 
they were to estimate the damages on oath, sub- 
ject to be taxed by the judges, in case they thought 
them excessive ; and even under very particular 
circumstances (though who were to decide what 



4 Introductory Chapter, 

were particular circumstances seems not very clear) 
the judges were at liberty to increase the damages, 
thereby, possessing aye^y unlimited and exorbitant 
power, a power which the wisdom of future ages 
has very properly altogether taken away from 
them. In case twelve knights of the county could 
not be. found who were acquainted with the truth, 
there seems. to have been some doubt whether the 
cause could be proceeded in, and in what way it 
could be decided. 

It would at first sight appear, that there was in 
such a system great room for interest and par- 
tiality ; but it was very wisely provided, that any 
juror convicted of perjury should be subject to 
the most severe punishment ; all his chattels and 
moveables were to be forfeited to the crown ; he 
was to be imprisoned for at least one whole year, 
and was to be deprived of the legem ternB, that is 
to say, to be branded with perpetual infamy. 
This punishment, however, was not always the 
same, but depended on the mode of conviction, 
which was of various kinds ; either by the oaths of 
twenty-four other jurors, who were to be sum- 
moned to consider of the verdict of the jury of 
twelve, of whom two at least were to agree in 
the conviction of each oflFender, and who were 
themselves to be free from any conviction of per- 
jury, in which case the whole of the penalty was 
imposed ; or by the examination of the judge, who. 
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in case of suspicion, had power to question any 
ef theiQ; or by their voluntary confession; in 
which last two cases the punishment was varied 
according to the discretion of the court. Thus 
stood the law in the reign of Henry the second. 

In cap. 29 of Magna Charta it is especially 
declared, that no free man shall be injured, either 
in his person or his property, except by the legal 
judgment of his peers, or the law of the land : 
" NuUiis liber homo capiatur vel imprisonetur aut 
disseisietur de libero tenemento suo vel libertatibus 
vel liberis conauetudinibus aut utlegetur aut ex- 
sulet aut aliquo modo destruatur,nec super ibimus, 
uec super eum mittemus, nisi per legale judicium 
parium suorum, vel per legem terne." Lord Coke 
and Blackfitone seem to understand these words 
as referring to the trial by jury ; but Mr, Reeves, 
in hia History of English Law (c), whose autho- 
rity in general stands high, says, that the word 
parium merely refers to the earls and barons, and 
has no relation whatsoever to the tiial by jury both 
then and now in use ; but I confess there are two 
arguments in favour of the contrary opinion, which 
have not been sufficiently answered by any of 
Mr. Reeves's followers. In the first place, it 
seems very extraordinary that an institution at 
(hat time so highly valued should not be once 
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mentioned in Magna Charta; and secondly, the 
word suorum would appear more than useless, if 
it were merely applied to a miui'B superiors : and 
if this passage referred to the county courts or 
king's courts, it would certainly have been more 
clearly expressed. 

I will however content myself with supposing 
one case. Let it be granted tha.t pariura means 
earls and barons : in that case suorum must refer to 
the lord or lords under whom any land was then 
holden, and each of whom had a court of his 
own ; no man then is to be deprived of his free- 
hold, or in any way injured, except by the judg- 
ment of his lord, or by the law of the land. But 
suppose a question is to be tried in the lord's court, 
and one of the parties sues out a writ de pace ha- 
beuda, which, as Mr. Reeves himself says, " was 
to prohibit tlie lord (if the suit waa in tlie lord's 
court) from entertaining any suit, in which the 
duel had not been already waged between the same 
parties for the same land, because one of the par- 
ties had put himself upon the king's assize, and 
had prayed recognition to be made who had most 
right." What, then, becomes of ihe judicium pa- 
rium ? It is a dead letter, and the parties^are re- 
ferred to that law which was to be administered 
by the king, or officers appointed by him. 

If all other arguments fail, it will surely be suf- 
ficient to quote a clause in 25 Ed. III. stat. 5^ 
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[ cap. 4f which expressly refers to the very words 
" I Magna Charta which have given rise to thia 
digression, for to no other words can they by any 
possible construction be referred ; " Estre ceo 
come contenu soit en la Grant Chartre dea fran- 
chises d'Engleterre qe nul soit pris ne emprison^, 
ne ouBt6 de son frank tenement, ne de ses fran- 
chises costumes a'il ne soit par lei de la terre 
acord^ et assetitu et etabli, qe nul desore soit pris 
par petition ou suggestion faite a nostre seigneur 
le roi ou a son conaeil s'il ne soit par enditement 
ou presentement des bones et loialx du visnie au tie! 
fait se face et en due manere ou proces fait sur 
brief original a la commune lei ; ne qe nul soit 
ouste de ses franchises ne de son frank-tenement 
s'il ne soit mesme duement en respons et forjugge 
dycelea par Toie de lei et si rien soit fait al encontre 
soit redresse et tenue pur nul." 

During the reign of Henry the third this form 
of trial became gradually more esteemed and re- 
sorted to in all judicial questions, and the natural 
consequence was, a considerable increase of the 
power of juries. 

When the justices itinerant attended for the 
trial of causes at the different county courts, 
a jury was summoned for each separate hun- 
dred, who had not only to decide causes laid 
before them, which were at issue between parties 

B4 
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in their respective hundreds, but also to take cog- 
nizance of any wrongs, whether public or private, 
with which they were personally acquainted, and 
were even to apprehend any suspected persons in 
their hundred, if they could find them, and if not 
give their names privately in a schedule to the 
justices^ who would order the sherifis to take 
them. 

When the jury appointed for each hundred had 
appeared and taken the oath^ the judges informed 
them of the questions which they had to consider 
and determine^ and required them to have their 
answer ready on a certain day {d) ; in the mean-* 
time they were not, as now, forbidden any inter* 
course with parties,' whether concerned or other- 
wise, but had leisure to inquire into the merits of 
the case, and to complete that information which 
before was probably roiy imperfect, and founded 
in many instances on mere report. They were 
^ to spiBak from their own knowledge, and not from 
the testimony of others, though^ as it was impos-^ 
sible that twelve men could be always present, and 
personally acquainted with every matter that might 
be a subject for judicial investigation, that know- 
ledge might of course be derived from other me- 
diate sources ; but as they came from the vicinage 
where the question arose, they were supposed to 

((Q It was not so in criminal cases^ as I shall take occasioiiv 
to observe presently. 
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be sufficiently well informed of all the facts that 
' might influence their decision. 

In the reign of Edward the first, great improve- 
ments were made in this as well as every other 
department of the law; the materials on which we 
are now to work are no longer drawn from prece- 
dent and practice — are no longer enveloped in that 
darkness which hid from every man, who had not 
made it his particular study, the sources from which 
was derived the safety of hia person and his pro- 
perty ; but from this time we have a series of le- 
gislative enactments, each adding to and improving 
upon former acts; and we find this form of trial, 
though occasionally, and indeed too often per- 
verted to serve the sinister purposes of a corrupt 
administration, in every succeeding reign becoming 
more favoured by the legislature. 

The first provision allowing juries to give their 
verdict at large, and respecting the summoning of 
jurors, is in 13 Ed. I. st, 1, c. 30, s. 2. " It is 
ordained, that the justices assigned to take as- 
sizes shall not compel the jurors to say precisely 
whether it be disseisin or not, so that they do show 
the truth of the deed, and require aid of the jus- 
tices. But if they of their own head will say that 
it is disseisin, their verdict shall be admitted 
at their own peril. And from henceforth the 
justices shall not put in assizes or juries any 
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other than those that were summoned to the same 
at first.'* , 

It had been a serious matter of complaint against 
sheriffs and their officers^ and those appointed to 
summon jurors^ that they nominated persons who 
were aged and infirm, and who lived at a distance 
at the time of the summons^ and also that they 
summoned a greater number than necessary^ in 
order to get money for dispensing with their at- 
tendance; so that the assizes and juries/' pass 
many times by poor men^ and the rich men abide 
at home by reason of their bribes." An act was 
therefore passed in the same sessions, cap. 38, 
ordaining that no more than twenty-four should 
be summoned in one assize; that men above 
seventy years of age, those who were ill at the 
time of summons, or who did not reside in the 
country, should not be put on lesser juries ; and 
to be qualified, they must have twenty shillings 
per annum in their own county, or forty, shillings 
out of it, except they were witnesses in deeds or 
other writings, so that their presence was ne- 
cessary. 

With regard to great assizes, on account of the, 
scarcity of knights, the above qualifications were 
not necessary ; it was sufficient if they had free- 
hold of any value in the county. Sheriffs or other 
officers ojflTending against this act, were to pay 
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damages to tlie parties grieved, aad be amerced 
to the king by the justices of assize, who were ^ 

empowered to h«ar plaints on this statute (e). i 

The sheriffs had also power to imprison persons 
indicted before them; and as it was found that 
they made an ill use of this as well as other pri^ 
vileges, in imprisoning innocent persons who had 
never been indicted by twelve jurors, and obtain- 
ing money for their discharge, it was enacted by 
13 Ed. I. Westra. 3, ch. 13, that inquests of 
offences were to be taken by twelve lawful men 
at the least, who were to put their seals to the 
inquisitions,' and persons found guilty on such 
inquest were to be imprisoned as usual by the 
sheriff, .Persons imprisoned unless indicted by | 

inquests of this kind might have their writ de im- ' 

prisoiiametUo against the sheriff' or other officers, 
as against any other person who imprisoned them j 
without authority. Thus we see that in criminal ! 
matters, every person indicted must, at a time 1 

when trial by jury was almost in its infancy, have 
been found guilty before two juries; at least the | 

first juiy, which sat on the inquest, must have 
thought that there was sufficient cause for indict- 
ment. The number of jurors to be summoned by 

(e) Somefurtherallerations in aasizis, 21 Ed. I. si, 1 ; but 

were made respecting the it is unnecessiiry to mention J 

qualifications of jurors bj the the particulars. I 

^^ statute de us qui paneudi suat J 

i d 
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the sheriff we have seen was twenty-four; when the 
prisoner, therefore, came to the second inquest, 
or his trial, he was allowed to challenge the jurors ; 
the strongest cause of challenge seems to have 
been, that the juror challenged was one of those 
who indicted him(/); but in case he challenged 
more than twelve, or did not leave a full jury of 
twelve unchallenged, the challenges were to be 
tried, and if found true, another day was appoint- 
ed, and more were to be summoned by the sheriff; 
so that it appears no peremptory challenges were 
at that time allowed. When the jury had all taken 
the oath, (for if any one of them was not sworn, 
he was sent to prison, and the others amerced for 
merely suffering it,) they were only allowed to 
confer with one another, and were entirely ex- 
cluded from any communication with other par- 
ties ; they were not even allowed the assistance 
of witnesses, but were to speak from their own 
knowledge : if they could not agree, they were to 
be questioned separately why they could not ; and 
if they all declared Upon oath, that they were alto- 
gether ignorant of the matter at issue, another 
jury was to be struck, until some were found who 
could determine it. 

"It was many years after this reign, and when 

(y^ In King v. Knox and men^ were allowed to be on 
Cflgc, some of the grand jury the petit jury. l^Mod. 3O5, 
who found the bill of indict- 
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the second (sbce called the petit) jury began to 
be considered rather as judges of the presumption 
raised by the finding of the presentors, and not as 
witnesses of the fact, that a kind of evidence used 
to be exhibited to them. The first evidence made 
use of in this way consisted of written papers, 
such as depositions, informations, and examina- 
tions taken out of court ; this led by degrees to a 
sparing use of viva voce testimony. It was long 
before they thought it necessary to bring evidence 
into court in support of the prosecution, and it 
was still longer before they allowed the prisoner 
to disprove the indictment by any thing else than 
the oaths of the twelve jurati. When a prisoner 
was permitted to call witnesses to prove such mat- 
ter as he offered in his defence, it was a high 
favour, and depended much on the discretion of 
the court, and the manner in which the charge bad 
been made out by the prosecutors ; besides this, 
the witnesses for the prisoner were never upon 
oath, which always left a pretence for discrediting 
their testimony. 

The trial by jury at the time of which we are 
now writing, was, to all intents and purposes, a 
trial by witnesses, and no doubt deserved all the 
value that was set on it by our ancestors. When 
the condition of society so changed, that, not- 
withstanding all the supposition of their personal 
knowledge of the fact, as coming from the vicinage, 
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they were in reality wholly ignorant of it; und 
it was necessary the charge should be proved to 
them, before they could pronounce on the guilt or 
innocence of the party, then the old proceed- 
ing became a piece of mummery, productive of 
oppression and tyranny, till at length it was soft- 
ened by the calling of witnesses to inform the 
conscience of the twelve jurors. This was the last 
improvement of the trial by jury in criminal cases, 
and was not thoroughly effected till the times of 
Edward the sixth and Queen Mary (g)/' 

The reign of Edward the second was far from 
enlarging on those admirable provisions made in 
the time of his predecessor, regarding the admi- 
nistration of justice. There was no law of any 
iipporta,nce respecting trial by jury passed in this 
reign; but there was one of very vital importance, 
which not directly but indirectly affected this 
bulwark of our liberties. The privilege of electing 
their own sheriffs, where the shrievalty was not 
of fee, had been confirmed to the people in the 
reign of Edward the first, but in the reign of his 
successor that great privilege was taken away, 
and by stat. 9 Ed. II. st. 2, it was enacted, 
that sheriffs should be assigned by the chan- 
cellor, treasurer, barons of the Exchequer and 
justices ; the reasons for this alteration were the 

(g) Reeves^ Hist, of Eng. Law, voL 3, 1291. 
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same that caused the penalties already mentioned, 
viz. the abuse of their jurisdiction by the sheriffs 
so chosen by the people ; but there are few who 
would not rather trust their liberties to the disr 
cretion of officers nominated by themselves, than 
the summoning of jurors to officers appointed by 
the crown, and who had an opportunity of intro* 
ducing, in spite of challenges, jurors who in 
criminal prosecutions Would further what was 
deemed the interest of the crown — an opportunity 
which on too many occasions they have not 
failed to make use of {h). 

We now come to a period of our history, in 
which such great improvements were made both 
in the theory and practice of our laws, that from 
this time, the reign of Edward the third, the 
statutes have obtained the name of nova statuta^ as 
distinguished from those passed in former times, 
which consequently are called vetera statuta. 

The statutes relating to jurors and trial by jury 
now become so fiiany and so various, that to 

(A) '^ In the reign of Henry tices of gaol delivery, and of 

the eighth, complaints had the peace, to reform the panel, 

been made that sheriffs and by putting in and taking out 

other officers returned jurors of names :' this, was confined 

for the king, who would to juries that were to inquire 

readily perjure themselves for for the king." Reeves' Hist, 

corrupt purposes : to remedy of Eng. Law. v. 4, cap. xxix. 

this, power was given to jus- p. 298: 
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attempt to give any intelligible view of them 
would require more space than the nature of the 
present work will allow ; I »shall therefore content 
myself with having given this slight and imperfect 
sketch of the progress of this valuable mode of 
trial in the reigns of Henry the second and third, 
and Edward the first and second. 

One of the greatest inconveniences which 
attended the form of trial by jury on its first 
institution, or rather when first recognized by the 
legislature, was the partiality which jurors were 
so frequently able to shew. When jurors w^ere 
summoned merely for the occasion, and few were 
willing or able to undertake that office, an indivi- 
dual might easily escape challenge, and thrust 
himself upon a jury, who was predetermined to 
carry the cause his own Way ; if all other means 
failed he might give evidence to his fellow jurors 
which he knew to be false ; an evil which arose 
from several causes ; ^amongst others, because the 
jury were the only witnesses, and their evidence 
was given privately, and could not be contra- 
dicted. In such a state of things it was absolutely 
necessary to put some check on the perjury which 
many were so tempted to be guilty of. How 
severe a penalty was inflicted in those early times 
on an offence of this kind has already been men^ 
tioned ; and it is not a little remarkable that the 
first statute, still in existence, relating to jurors, 
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is on^ enacted for the express purpose of authorizing 
an attaint in pleas of land touching freehold. ^ 

The mischief; however, seems rather to have 
increased than diminished ; for we find this subject 
frequently^ brought before the legislature in the 
reign of Edward the third ; and an attaint was 
extended to all pleas whatsoever, whether personal 
or real; this was not sufficient^ for there were 
some who might be bribed to run the risk of an 
attaint ; a very severe penalty was therefore im- 
posed on those guilty of embracery, and who took 
any reward for giving their verdict, viz. perpetual 
infamy, imprisonment for a year, and forfeiture of 
the tenfold value. 

Jurors attainted still contrived, if not to avert^ 
at least to delay, the punishment which the law 
awarded them, by pleading severally foreign and 
sham pleas, which the grand jury could not try. 
To such an extent, indeed, was this carried, that 
attaints are sard to have lasted ten years : it was 
therefore provided (i), that the plaintiffs in such 
attaints should recover their damages and costs 
against all such tenants, jurors, and defendants: 
and further, by the 15 H. VI. c. 5, that if any 
foreign plea were found against any party, there 
should be the same judgment against him as if 
the grand jury had passed against him. 

(O 9 Hen. VJ. c 4. 
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Though these penalties might have had the 
effect of deterring jurors from giving false evidence 
and falae verdicts, it could not do otherwise than 
materially affect the administration of justice in 
general ; for one guUty juror might involve eleven 
honest men in perpetual infamy and ruin; and 
though the honest men might prevail when put to 
the test, yet they must be unwilling to volunteer 
themselves on such a perilous undertaking, some- 
times, perhaps, rather incur the penalty for non- 
attendance than run the risk of being subject to 
an attaint. 

By statute 1 1 Hen. VII. c. 34, the severity 
of former enactments was mitigated, and the 
punishment for attainted jurors vras made per- 
petual infamy ; and, if the cause of action were 
above forty pounds value, a forfeiture of twenty 
pounds for each of the jurors ; it under under forty 
poundsj five pounds each, to be divided between 
the king and the party aggrieved. This act was 
only temporary, but was re-enacted with but 
little material alteration by the 23 Hen. VIII. c. 3, 
and made perpetual by 13 Eliz. c. 25. 

But a party had the option of bringing an 
attaint either upon the statute or at common law ; 
in which latter case the penalty was perpetual 
infamy, forfeiture of goods, chattels, lands and 
tenements, their wives and children to he driven 
out of their bouses, their houses to be razed to the 
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ground, their trees rooted up, their meadows 
ploughed, and themselves 4mprisoned for life ; this, 
as Lord Coke informs us, was the punishment of 
a perjured juror (ft). 

Attaint had grown so entirely into disuse, that 
no instance, where it has been resorted to, has 
been known since the tim^ of Elizabeth: the 
legislature has left such a proceeding to remain 
in force as a disgrace to our statute books for the 
space of two centuries; and it will ever be the 
boast of the present times, that the uprightness 
of our juries, and the impartial administration 
of our laws, imperiously call for a repeal of all the 
laws respecting attaint, and that they have been 
repealed ! 

(/p) Co. Lit. 294, b. 
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The introductory section of the act lately 
passed^ gives us a general, view of the alterations 
which it has been deemed expedient to make 
relative to the subject before mbi First y to* con- 
solidate and simplify the laws relative to the 
qualification and summoning of jurors, and the 
formation of juries in England and Wales ; an 
object by all means desirable, when we consider 
that there existed on the statute books more than 
seventy acts of parliament relating to jurors and 
juries, many of which repealed some one or more 
of the enactments contained in preceding laws ; 
thereby rendering a knowledge of a subject, so 
important to every Englishman, not oiily difficult 
of access to every one of us as citizens, but even 
giving unnecessary trouble and difficulty to those 
whose particular duty it is to administer the 
provisions of such laws. 

Secondly^ to increase the number of persons 
qualified to serve on juries ; for as the population 
and wealth of the country increase, civil actions 
will, probably in a similar ratio, increase, and, 
perhaps, with the means of luxury, crime also 
(though this may be a question better reserved for 
the political oeconomist): it must thelrefore be 
evident to every one bow advantageous it will 
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be to lighten the burden of those who are called 
from their private professions and pursuits to hold 
the scales of justice between their fellow men and 
fellow subjects. 

Thirdly; i.0 alter the mode of striking special 
juries ; and hstly, in some other respects to amend 
the existing laws. 

The following persons are now qualified and 
made liable to serve on juries for the trial of all 
issues joined in any of the king's courts of record 
at Westminster, in the superior courts, civil and 
criminal, of the three counties palatine, and in all 
courts of assize, nisi prius, oyer and terminer and 
gaol ddivery, and to be tried in their respective 
counties : they are further qualified and liable to 
serve on grand and petit juries in courts of ses- 
sions of the peace in the county, riding or divi- 
sion where they shall respectively residue : 

Every man between the ages of twenty-one and 
sixty years, residing in any county in England, 
who has in that county, either in his own naine 
or in trust for him, ten pounds per annum above 
reprizes, that is. to say, of clear yearly income, 
arising out of lands or tenements, whether free- 
hold, copyhold, or customary tenure, or of ancient 
demesne ; or of rents issuing out of any such lands 
or tenements, or in such lands, tenements and 
rents taken together, in fee-simple, fee-tail, or for 
his own, or other person's life : or who has iji the 
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same county twenty pounds per annum above re* 
prizes^ in lands or tenements held by lease or 
leases for the absolute term of twenty years or 
more ; or for any term of years determinable on 
any life or lives : or any householder who shall be 
rated or assessed to the poor rate, or to the inha«- 
bited house duty in the county of Middlesex^ on 
a value of not less than thirty pounds, or in any 
other county of not less than tu^enty pounds : or 
who shall occupy a house containing not less than 
fifteen windows (/ ). 

In Wales three-fifths of any of the above qua- 
lifications will suffice {m). 

By statute 4 8c 6 W. & M. c. 24, s. 15, per- 
sons liable to serve on juries, as above-m*entioned; 
were required to have in their own name, or in 
trust for them, in the county where the issue was 
to be tried, ten pounds by the year, above reprizes 
of freehold or copyhold lands or tenements, or of 
lands or tenements of ancient demesne, or in rents> 
or in all or any of the said lands, tenements or 
rents^ in fee-simple, fee-tail, or for the life of them- 
selves or some other person. In Wales three- 
fifths of the above qualifications were to be suf- 
ficient. 

By statute 3 Geo. II. c. 25, s. 18, any lease- 
holder for the term of five hundred years absolute^ 

(0 6 Geo. 4, c. 50, s. 1. (m) Ibid. 
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or for ninety-nine or any other term determinable 
on life or lives, of the clear yearly value of twenty 
pounds over and above the rent reserved, was made 
liable to serve on juries ; and by 4 Geo. II. c. 7, 
§ 3, leaseholders in the county of Middlesex, 
where the improved rents or value amount to fifty 
pounds pr upwards per annum, over and above all 
ground r^nts, or other reservations payable by 
virtue of the said leases, were made liable to serve . 
on juries in the county of Middlesex. 

Thus stood the law respecting the qualifications 
of jurors until the passing of the present act. And 
as the qualification is less, so also the exceptions 
are more. 

Jt must frequently have been a very severe 
duty for men who had nearly attained their se- 
ventieth year to attend in a close court, to which 
they were not at all accustomed, and in many 
cases they must have been wanting in that dis- 
cernment, and vigour of mind, which are so gene- 
rally requisite for one who has to undertake the 
arduous task of distinguishing truth from false- 
hood, and of endeavouring to digest and reconcile 
the various and contradictory evidence which the 
difierent parties in a suit so frequently lay before 

a jury. 

The following persons are absolutely freed and 
exempted from serving on any juries or inquests 
whatsoever : — 
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Peers (w). 

Judges of the king's courts of record at West* 
minster, and of the ' courts of great sessions in 
Wales. 

Clergymen in holy orders. 

Priests of the roman-catholic faith, who shall 
have duly taken and subscribed the oaths and de* 
clarations required by law. 

Persons who shall teach or preach in any con- 
gregation of protestant dissenters^ whose place 
of meeting is duly registered, and who shall 
follow no secular occupation, except that of 
a schoolmaster, producing a certificate of some 
justice of the peace of their having taken the 
oaths and subscribed the declaration required ()y 
law. 

Sergeants and barristers at law actually prac- 
tising. 

Members of the society of doctors at law, and 
advocates of the civil law, actually practising. 

Attornies, solicitors and proctors, duly admitted 
in any court of law or equity, or of ecclesiastical 
or admiralty jurisdiction, in which attornies, soli- 
citors and proctors have usually been admitted, 
actually practising^ and having duly taken put 
their annual certificates. 

Officers of any such courts actually exercising 
the duties of their respective offices; 

(n) 6 Geo. 4, c. 50, s. a. 
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Coroners, gaolers, and keepers of houses of cor- 
rection. 

Membera and licentiates of the royal college of 
physicianti in London, actually practising. 

SurgeoDB, being members of one of the royal 
colleges of auj^eons in London, Edinburgh or 
Dublin, and actually practising. 

Apothecaries, certificated by the court of exa- 
miners of the apothecaries company, and actually 
practising. 

Officers in his majesty's navy or army on full 
pay- 
Pilots licensed by the Trinity-house of Deptford 
Strond, Kingston-upon-HuH, or Newcaslle-upon- 
Tyne, and all masters of vessels in the buoy and 
light service employed by either of those corpo- 
rations, and all pilots licensed by the lord warden 
of the Cinque Ports, or under any act of par- 
liament or charter for the regulation of pilots in 
any other port. 

The household servants of his majesty, hie 
heirs and successors. 

Officers of customs and excise. 

Sheriff's officers, high constables, and parish 
clerks. 

It is further provided (o), that all persons ex- 
empt from serving upon juries in any of the courts 
before mentioned, by virtue of any prescription, 
(0) 6 Geo. 4, c. 50, s. 3. 
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charter^ grant, or writ, shaU continue to enjoy such 
exemption as heretofore. 

No justice of the peace shall be summoned or 
impanelled to serre at any sessions of the peace 
for the jurisdiction of which he is justice (p). 

Inhabitants of the cHy and liberty of West*- 
minster are exempted from serving on any jury at 
the sessions of the peace for the connty of Mid- 
dlesex (^). 

No person shall be impanelled or returned to 
sei-ve on any jury for the teial of any capital 
offence in any county, city or place, who shall 
not be qualified to serve as a juror in civil dtases 
within the same county, city OT place (r), 

Thie following are deckred to be either dis*^ 
qualified or exempted, or are made exceptions to 
t^e ^^neral rule : — the qualifications before men- 
tioned are not to extend to the juries* in any liber<* 
ties, franchises, cities, boroughs, or towns cor^ 
porate, not being counties, or in any cities, bo* 
rbtighs' 0t towns, being counties of themselves, 
which shall respectively possess any jurisdiction, 
civil or criminal : but in all such places the she- 
r}fl&«^ ]|)aili^, or other ministers having the reUim 
of juries, are to prepare their panels in the usual 
BaiMner(»). 
> ifotsaxk didl be impanelled or returned by the 

(p) 6 Geo. 4, c. 50, s. 48. (r) Ibid. «> 56. 

{q) Ibid. s. 49. ^«) Ibid. 
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sheriffe of the city of London as a jatot to try 
any issue joined in his majesty's courts of record 
at Westminster, or to serve on any jury at the 
seaaions of oyer and terminer, gaol delivery or 
sessions of the peace, to be held for the said city, 
who is not a householder or the occupier of a shop, 
warehouse, counting-house, chambers, or office 
for the purpose of trade or commerce, within the 
said city, and has lands, tenemeots or personal 
estate of the value of one hundred pounds (f). 

No person is liable to be summoned or impa- 
nelled to serve as a juror in any county of Eng- 
land or Wales, or in London, upon any inquest 
or inquiry to be taken by any sheriff or coroner, 
by virtue of any writ of inquiry, or by any Com- 
missioners appointed under the great seal, or the 
seal of the court of exchequer, or the seals of the 
courts of the counties palatine, or the seals of the 
courts of the great sessions in Wales, who is not 
duly qualified according to this act, to serve as 
a juror upon trials at nisi prius in such county, 
and in England or Wales, or in London (m) : but 
a coroner or sheriff, when acting by virtue of his 
office otherwise than under a writ of inquiry, may 
take and make all inquests and inquiries by jurors 
of the same description, as was usual before the 
passing of the present act (j). 
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No person need serve as a juror at any ses- 
sion of msiprim or gaol delivery in the county of 
Middlesex, who has. the sheriff's certificate of 
service at either of such sessions for either of the 
two terms or vacatipns next preceding : certificate 
of service: within one year in Wales^ the counties 
•i}f Hereford, Cambridge, Huntingdon or Rutland ; 
within \ four years in the county of York, or two 
years in any other county, will exempt a man from 
serving on trials before any court of assize> vMi 
prius, oyer and terminer, or gaol delivery. The 
exemptions are the same with reg^d to quarter 
sessions, except that two y^ars instead of four 
will exempt in the county of York. The above 
provisions are not to extend to grand juries at the 
assizes, or great sessions, or to special jurors (y). 

The following persons are absolutely disqualified 
from serving on juries or inquests in any court, or 
t>n any occasion whatsoever (z). 

Any man not being a natural-bom subject of 
the king. 

Any man attainted of treason or felony, or con-^ 
victed of any ^infamous crime, unless he has ob- 
tained firee pardon. 

Any pttBon under outlawry or excommunication. 

To the ^ibregoing disqualifications there is one 
exception : an alien, indicted for any felony or mis- 
demeanor, may obtain a' rule from the court for 

(j/) 6 Geo. 4, c. 50, s. 42. :(«) Ibid. *. 3. 



Juryi 

a jury tfe medietate UngueE, that is to say, one ball 
of the jury to be alieas, if there are so many in 
the place, if not, as many as there are ; the aliens 
are not to be liable to challenge for want of quali- 
ficatioD, but may be challenged for any other 
cause, as if they were qualified by this act (a). 

Now that I have considered the qualifications 
necessary to make a person liable to serve on j uries, 
I shall proceed to explain the method of forming 
the jury lists, and the course to be pursued by 
those who claim the privilege of exemption, or 
who are returned in the list without being qualified 
according to this act. 

Juiy Lists. 

The clerk of the peace, each in his proper 
district, in the first week of July in every year, 
must issue and deliver his warrant in a proper 
form (ft) to the high constables of each separate 
hundred or district, commanding them to issue 
forth their precepts to the churchwardens and 
overseers of the poor of the several parishes and 
townships within their cons table wicks, which 
precept (f ) requires them to make out a list be- 
fore the first of September next ensuing, of all 

(o) 6 Geo. 4, c, 50, s. 47. (c) Vide Appendix, Ho. J. 

(i) Vide Appendix, No. I. 
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skips liable to serve on juries (^ 



(d) 6 Geo. 4,. c. 59, s. 4. 
Xhe mode of furtoing and re- 
turning lists of persons qualifi- 
ed to serve as jurors, enjoined 
in the pveeenDact, seems to be 
a» unexice^i^Qable 9». pf^ssi- 
hle. ?3r*e 7 «c.9 ofWilU 
c. 32, s. 4, constables, tyth- 
^ngmen and headboroughs of 
towns in each county, or their 
deputies, we»e at the general 
quarter sessions of the peace 
faolden for each county, riding 
or division, to give in a list of 
persons qualified to serve 09^ 
juries. This system^ however, 
w^.sopn found ii^coivveQij^nt;. 
the constables could. DPt al- 
ways know who. were qualifi- 
ed, and had frequently to go, 
a grea^ distance to the place 
wjiere. tbd quai:ter sessions 
werejbeljd, and tbere^re spmo;* 
times ne^ected to return, their 
lists : it was accordin^y enact- 
ed by 3 & 4 of Annej c. 18, 
s. 5, that the justices of- the 
peace should< i&sue thor war- 
rants to the head constables 
of the respecti^ediBtnCts,who 
were immediately to issue pre- 
cepts to the respective con* 



s|;ubles v^ xheij; hundred Qir 
district, requiring tl^em to meet 
the head constables and make 
out the jury lists ; a fine oP 
ten pounds on a head consta- 

blie, OS &l^ pOUOds 0» & COBn 

stal^e, was to. be i^^^osi^ in 
ca$es. of negle(;t: tju9. b^j} 
merely the e^ect of compeU 
ling the constables to attend 
to their duty, but did not in 
the least remedy th» incov* 
vehiences above alluded to, 
which were however in a great 
Q^asure obviated by 3 Geo. 2, 
G. 25, s. 7, by which consta- 
l^les wei>eat.Ub^ty>on request 
made to any parish ofScepA 
who b&d in. his custody any of 
the rates for the poor or I'and^ 
tax of each parish, to inspect' 
such rates, and take from 
thence tlie names of suoh free^' 
liplders, copyholders, or per- 
sons qualified to ' serve . on 
juries ; and were also em- 
ppwered to subscribe their 
lists before justices, on oatb, 
who were to deliver the said 
iists^ to the head- constables, 
and they to deliver thenv at 
the quarter sessions. 
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The clerk of the peace will, at the ezpetase of 
the county, supply a sufficient number of printed 
precepts and returns to the high constables of each 
district (e). The high constable, within fourteen 
days Eifler the receipt of the above-mentioned war- 
rant, will issue his precept, with a sufficient num- 
ber of printed forms of returns {/), which returns, 
when made out and filled up by the churchwardens 
and overseers of the poor, are by them to be deli- 
vered to tile high constable, and by him to the 
clerk of the peace(g). 

In filling up the returns, the churchwardens and 
overseers of the poor are to make out a true list, 
in alphabetical order, of all men qualified to serve 
as jurors, with the christian and surname at full 
length, and with their place of abode, the title, 
(juahty, calling or business, and the nature of the 
qualification of every such person {k). 

The lists of quaUfied persons resident in each 
ward of the city of London, must be made out 
with the proper quality or addition, and the place 
of abode of each man, by the parties hitherto 
accustomed to make out such lists ; the shop, 
warehouse, counting-hoiise, chambers or office of 
each person so qualified, to be deemed the place 

(<) 6 Geo. 4, c. 50, s. 5. CA)Ibid.s.8. For i he forms 

, _(/) Vide AppendJK, No. 3. of returns, see the Appendini 
I <g) 6 Geo. 4, c. 50, ». 6. Mo. 3. 
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' ... 

of abode of such person, for the purposei^ of this 

act(t). 

In district}^, where there are more than one high 
constable^ a separate warrant must be sent to each^ 
and both are equally liable and subject to the 
penalties hereafter mentioned: and where there 
are no overseers of the poor, the churchwardens 
are by the present act to be deemed such (A). 

In cases where any parish or township extends 
into more than one hundred, lathe, wapentake or 
other district, it is supposed to be in that district 
in which the principal church of that parish or 
township is situated (/). 

At a special petty sessions holden for that pur- 
pose before the first of July in any year^ the 
justices of the peace of any division in England 
or Wales may order (m) any extra-parochial place 
to be annexed to any parish or township adjoin- 
ing, for the purposes of the present act, and no 
other ; and in consequence of such order, such 
extra-parochial place must ever after be deemed, 
as far as concerns the present act, part of the 
parish or township to which it shall be so an- 
nexed («). 

(i) 6 Geo. 4, c. 50, s. 50. of such adjoining parish with- 

{k) Ibid. s. 6. in five days after it is made. 

(0 Ibid. 8. 7. 

(m) The order must beserv- (n) 6 Geo. Ay <^' 50, s. 7, . 
ed upon the churchwardens 
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The churchwardens and overseers must have 
completed the hsts before the first Sunday in 
September; and on the first three Sundays in that 
month, must fix a true copy of each list on the 
principal door of every church or place of public 
worship in their respective parishes or townships : 
they must subjoin to such copy a notice, stating 
when and where all objections to the hst will be 
heard by the justices of the peace : they are like- 
wise to keep a copy of such hst, to be read without 
fee, by any inhabitant of their pariah or township, 
at any reasonable time during the first three weeks 
of September, in order that notice may be given 
of men qualified who are omitted, or of men in- 
serted who are not qualified : such lists to be 
provided at the expense of each parish or town- 
ship (0). 

A special petty sessions is to be holden by the 
justices of the peace within the last seven days 
of September, of which notice must be given 
before the twentieth of August preceding, when 
the churchwardens and overseers of each parish 
and township are to produce their lists of men 
quahfied; as above mentioned, to serve as jurors, 
and to answer, upon oath, any questions which 
the justices may think fit to put to tliem re- 
specting their lists: the justices will then strike 
out the names of such as are found to be dia- 
(0) 6 Geo. 4, c, 50, 1. 9. 
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qualified or cK^iabted by^kmacy> imbecility of mind, 
OF by deafoes8> bKndnesdy or other permai^nt 
infirmity, and' insert the niames of any qualified 
persons who hcbve been omitted> and- also coirect 
any errdrs or omissions which maybe found in 
the returns (p). 

It- is, however, jiQstiy provided, that no error or 
omission may be reformed, and no person's name 
ntay be inserted without due notice gi^veB) either 
before the sessions^ or by two juslicea at- least at 
the sessions ; in which latter- case> the party con- 
cerned is required to show cause at an> adjournment 
. of the said pet?ty sessions, to be holden within 
four days afterwards, why his name ^ould not 
be inserted in the list^ or why any errors or 
omissions in such list should not be reformed^ 
xWhen the list is allowed by the justices at the 
petty sessions, or at ahy adjournment of the said 
sessions, it must be delivered to die high constable, 
and by him, upon oatii, to the court of the next 
(Quarter sessions, on the first day* of its sitting^ (9). 
^ For the purpose of reforming and completing 
the jury lists, the churchwardens and' overseers .of 
every parish and township may, between the first of 
July and the first of October, by application to any 
collector or assessor of taxes, or any other officer 
having the custody of any duplicate Or assessment, 
inspect- any such duplicate or assessment, and 

{p) 6 Geo. 4, c. 50^ 8* 10. {q) Ibid. 
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from thence take the names of any persons 
qualified to serve on juries. The justices of the 
peace have a similar powet^ and may also^ on^ like 
applicaltibn to any overseer or churchwarden 
having custody of any poor-rate, inspect siieh 
poor-rate for the purpotses above mentioned (9). 

The clerk of the peace is to keep the lists, when 
returned, among the records of the sessiotis/ar- 
ranged with every hundi^d in. alphabetical orders 
and evevy parish and township widiin such 
hundred likewise in alphabeticsd order; the 
above to be copied in a book (r). to be provided by 
each county, riding or division for that purpose, 
and delivered to the sheriff or undecsheriff within 
SIX weeks after the close of such sessions, which 

is to be called the *f Juror's Book/' for the year 

(inserting the calendar year for which such book 

(;) 6 Geo. 4, c. 50, s. 11, to be entered in a book kept 
(r) By 3 Geo. 2, c. ag, -by them for that purpose, 
s. 2, the names of qualified^ This method was likely to be 
persons were to be given in productive of mistakes, the 
at the quarter sessions, and list having to be copied by so 
entered in a book kept by the many di£ferent parties : ac- 
derk of the peace for that cording to thoi present plan, 
purpose, a duplicate of which the whole is completed - by 
was to be given to the sheriff, ' the clerk of the peace, and 
or undersheriff, ,who were to consequently he is solely re- 
cause a copy of such duplicate sponsible. 

. C 6 
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is to be in use)^ and delivered by every sheriff ta 
the succeeding sheriff; the above book is to be 
brought into use on the first day of January 
in every year, and to continue so in use for the 
space of one year (s). 

When the list is once completed and delivered^ 
no alteration can be made by the sheriff^ unless the 
churchwardens and overseers have been convicted 
of making any wilful omission, or of inserting the 
name of any person not qualified, or of any other 
error either as to description of the name, place 
of abode, title, quality, calling, business^ or nature 
of the qualification^ in any of which cases the 
justice, before whom any churchwarden or over- 
seer is convicted, may certify the same to the 
clerk of the peace of the county, riding, or di- 
vision, in which the persons so omitted or inserted 
shall reside ; the clerk of the peace will cause the 
list to be corrected, and will give notice to the 
sheriff to correct the juror^s book accordingly ; 
but if any sheriff takes upon himself to make any 
alteration in the juror's book, he is liable to a 
penalty of fifty pounds, one moiety to the king, 
the other moiety, with full costs, to the person 
suing for the same (0- 

In order to secure the more punctual formation 

(0 6 Geo. 4, c. 50; s. 14. (t) Ibid. s. 46. 
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of the jury lists, as above described, the following 
penalties are to be imposed on any of the oflBlcecs 
neglecting or refusing to perform any of their 
respective duties in the formation of such lists : 
on any high constable, churchwarden, or overseer,, 
a penalty not exceeding ten pounds nor less than 
forty shillings, at the discretion of the justice 
before whom they may be convicted (u) ; on any 
clerk of the peace, clerk of the petty sessions, 
sheriff, or under sheriff, sheriff of London, or 
secondary, the penalty of fifty pounds; one moiety 
to the king, and the other moiety, with full 
costs, to such persons as shall sue for the same, 
in any of his majesty's courts of record at 
Westminster, by action of debt, bill, plaint, or 
information, wherein no essoign, protection, 
or wager of law, nor more than one imparlance 
shall be allowed {x). 



Of the Process against Jurors. 

I N stating, as clearly and concisely as possible, 
the qualifications required for persons to be in« 
eluded in the lists of jurors, and the method of 
forming those lists, I have confined myself strictly 

(a) 6 Geo. 4, c. 50, s 44, 45. (jv) Ibid. s. 46. 
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tp the act passad in. the sixth year of hiS) present 
mtyeaty's seign ; but a& it is my purpose to con- 
sider each part of the law rdating to jurors and 
juries imits proper order, that is to say>.as it occurs 
in practice, this work must of necessity be mbre 
than a meifi explanation of the act of parliament 
which has giv«n rise to it. 

In all actions at law it is. necessary that the 
contending parties should' agree in resting the 
merits of tiieir case on the truth or falsehood of 
one particular pointy and as either party fails or 
succeeds in establishing his. side of the question, 
he fails or succeeds in the whole matter, of which 
that single point is but a part:: wh^t that point is 
to, be, is ascertained by the pleadings, which are 
entirely conducted out of court; and when ascer- 
tained, it is called the issue. I^ues again are 
either matter of law or fact ; if of die former, they 
are argued before the judges of the court in which 
the action is brought, and determined by them ; 
if of the latter, they are tried by a jury : with 
these only are we concerned ; issues upon matters 
of law may therefore be dismissed. 

An issue of fact is where the law of the case 
is not disputed, but only the fact ; and where tlie 
fact was not committed, or did not exist, of course 
there needs no exertion of the law. The party 
then that denies the fact, offers the issue thus, at 
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the conclusion of his pleadings— ^^ and of this he 
puts himself upon- the country," or, " and tilis^ he 
prays may be inquired of by the country;" if the 
opposite party has no question of lawy on which 
he can^ or prefers resting the merits of his case^ 
he accepts the proifered issue« and subjoins, 
*' and the said A. B. doth the like." 

The court (for the parties, though the pleadings 
are carried on out of court, are supposed to be in 
court during the whole of the proceedings,) awards 
a writ of venire facias upon the roll or record, ad- 
dressed to the sheriff, commanding him to cause 
to come here (y) on a certain day, twelve good (t) 
and lawful men, qualified according to law, of tlie 
body of his feounty, by whom the laruth of the 
matter may be* better known, and who are neither 
of kin to the aforesaid 4. nor the- aforesaid Bi to 
recognise the truth of the issue between the said 
parties (a). 

The venire is, the same in^ both the courts of 
King's Bench and Common Pleas, except as to 

(y) At Westminster, or, if twelve good- and' limful men, 

by or^nal, '* wherever we qualified according to law, and 

shall then be in England/' that the rest of the writ shall 

(jg) The form of the venire proceed' in the accustomed 

was twelve free and lawful form." 

men, but 6 Oeo. 4, c. 50, s. 1 3, (a) For form of venire, vide 

enacts, that the writ " shall Appendix, No. 4. 
direct the sheri£f to return 
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the retarD^ and the addition of the defendant's 
title to his. name in the Common Pleas. 
• There ought to be fifteen days between the teste 
aEbd return. But by statute 18 Eliz. 14, it shall be' 
aided after verdict^ if the return be ins.ufficient or 
imperfect ; and by statute si J. 13, if there be no 
return when the panel of the names of jurors is 
annexed to the writ, or if the name of the sheriff 
is. not put to the return when the writ is returned 
to the proper officer (6). 

.. This, writ, though in many (c) cases issued, is 
at. present of no practical use: the jury, though 
summoned to attend herey that is to say, at the 
King's court at Westminster, never make their 
appearance; but a second writ is taken out, called 
in the King's Bench a distringas^ and in the Com- 
mon Pleas habeas corpora juratorum(d), command- 
ing the sheriff' to distrain them by their lands and 
goods, or to have their bodies, that they may ap- 
pear on the day appointed ; that is to say, the 
jurors summoned in the 'venire, and who have 
made default, are excused from appearing until 
some later day, nisi prius, ** unless before that day 
the justices assigned to hold the assizes in your 

(6) 3 Com. Dig. 174. (cQ For form of distrmgas 

(c) The venire is always and habeoB corpora jurMorum^ 

made out in the Common vide Appendix, Nos. 5 & 6. 

Pleas, though not so in the 

Kiss's Bench. 
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county shall have come to the place appointed foi 
holding the assizes." Hence it derives its name 
of nisi prius : but it is welt known that the juatices 
will come to the place appointed for holding the 
assizes before the day mentioned in the writ, and 
therefore the jury have to attend at such asaizes, 
and there try the cause. 

The above writs are directed to the sheriff, who 
in all cases is the proper person to execute the 
jury process ; but in case he is a party to the suit, 
or in any way connected with either of the parties, 
so as to be interested in the decision, the process 
must be directed to the coroners, if they are im- 
partial, or to such of them as are so ; but in case 
all are partial, or not indifferent, then the venire 
must be directed to two elisors appointed by the 
court, who for that reason cannot be objected to (e). 
The method of appointing elisors is — rule why 
it should not be referred to the prothonotary to 
consider and report fit persons ; rule made abso- 
lute, he nominates A. and B; rule why they 
should not be appointed by tlie court, rule made 
absolute (f) ; or by consent of parties, process may 
be directed to two justices of assize (g). 

If there are two sheriffs of a county, and one of 
them is parUal, the venire must he directed to the 
(e) Co. Lit. 158, a. More (/) 3 Com. Dig. 173. 

will be said on this subject Barnes, 465. 
under the hand of challenge. {g) 3 Com, Dig. 173, 
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other, and not to the coroners ; for the coroner is 
not the proper person to execute the process of 
die court, but in such cases where the proper oflicer 
is wanting (g). 

The coroners are not the proper officers of the 
court in any other case but where the sheriff is 
absolutely improper, not where there is no sheriff 
at all (A). 

In the case of two coroners, if one be cbcdlenged 
the other must a*ct, and yet both make but one 
officer ({). 

if process be once awarded to the coroners, all 
subse^pient process must be awarded to them, al- 
thoiigh there be a new sheriff afterwasds (/c). 

So if process be once to eUsors, all afterwards^ 
except the distrmgas^ shall be to them(/)^ 

' If there be cause of challenge to the dheriff, the 
plaintiff may make suggestion upon the roll, and 
if the defendant confesses it, a venire nmy be ioa- 
mediately awarded to the coroners (m)« . 

If the defendant does not allow the eaa&e> be 
can^not afterwards challenge the ajxay {yi)^ 

(g) 3 Bac. Abr. 73a. Kmg (k) a Com- Df%. 17^ Cq. 

y,Warrmgt(mf Shower, 329$ Lit. 158, a^ 

aad King v. North, 1 Salk. (/) 3 ^om. Di^. 173. 

144. (m) Ibid. Co. lit. 157, b. 

(h) King V. Warrington, Dyer, 367. 

I Salk. 152. (») €0. lit. >57* b. 

(0 IbkJ^ 
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But if the venire be awarded to the coroners for 
default in the sheriflT^ and they do nothing upon 
the writ, tlien, upon a default discovered in the 
coroner, de puisne temps, the party inay shew titu» 
to the court, and have a venire awarded to 
the sheriff, if there be an indifferei^t one made^ 
in the mean time, or else to elisors, et ^ic i cook 
verso {o). 

If a venire be awarded to the coronexs, where 
it ought to have been to the sheriff, if it be by 
consent of parties, apd so entered of lecord,^ it, 
shaU stand ; but if witiiout C09seixt» it i^ 9ak iu^ 
sufficient trial (p)>> 

If process be once awarded, for the partiality of 
the sherifi^ tiaough tbere is a^ nem sheriff, yet fxOf^ 
cess can nevejir be s^warded to him, for the eijktry 
is,, ita qt/od vicecome^^ ^e non inivomittat {q\ 

But wliere. the sihie^riff whoh returned the panel 
was; l^roitlii^ tiQ hiaii for whoi3% the verdict passed^ 
yet if thi^ party do^ n^ot challie^ge the anay, it is 
noen!or(r).. 

When procesSi for the return of: j^urocs is di- 
rected to any corgner, elisor,, ojr other minister, 
sueh vftii^ter has the full powev el the sheriff de-^ 
legated to him« at least so far as concerns the 
pfiocess, he hasi aocess to the jurors book(^),^ 

(0) Trials per Pais, 54. (r) n. 3 Saund. 101, y. 

(p) Ibid. 55. (s) 6 Geoi 4, c. 50, s. 14. 

(y) Co. lit. >58, a. 
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must return names contained therein^ and no 
bthers^ and is subject to the like penalties. 

In a county palatine the record is sent by miV- 
Minus to the justices there, commanding them to 
issue the jury process, and when the cause is 
tried, to send the record back again to the court 
above (0- 

But in case any plaintiff or demandant in any 
court of record at Westminster, or any defendant 
in any action of qiuire impedit, or replevin^ sues 
out a writ of venire facias, upon which any writ of 
habeas corpora juratorum or distringas shall issue, 
in order for the trial of the issue at the assizes or 
sessions of nisi prim, and does not proceed to 
trial at the next assizes or sessions of nisi prim, 
lie may, except where a view is directed, at any 
subsequent assizes or sessions of nisi prius, sue 
out another writ o{ venire facias, and a writ of Aa- 
beas corpora juratorum or distringas with a nisi 
prius, and proceed to trial, as if no former writ of 
venire had been prosecuted, and so on, toties.quo^ 
ties, as the matter shall require (u). 
* "If any defendant, or tenant, in any action de- 
pending in any of the said courts^ shall be minded 
to bring to trial any issue joined against him, 
where, by the practice of the court, he may do the 
same by proviso, he shall or may, of the issuable 

(0 Tidd, 794. (u) 6 Geo. 4, c. 50, s. 1$. 




Prmm. ^"TT 

term next preceding such intended trial to be Iiad 
at the next assizes or sessions of nisi prim, sae 
out a new venire facias to the sheriff, in the form 
aforesaid, by proviso, and prosecute the same by 
writ of habeas corpora or distringas with a nisi 
prius, as lawfully and effectually, to all intents and " 
purposes, as if no former writ of venire facias had 
been sued out or returned in that cause, and so, 
toties quotiei, as the matter shall require (j)." 

The trial hy proviso is so called from a clause in 
the distringas, which provides, that if two writs 
come to the sheriff, he shall only execute and re- 
turn one ofthem(y); that is to say, if the plaintiff 
also should have brought him another writ to the 
same purpose, the sheriff should summon but on^ 
jur7(z). 

If both the plaintiff and defendant happen to 
carry down the record at the same time, the trial 
shall be by the plaintiff's record, if he enter it with 
the marshal ; but if he do not enter it, the defen- 
dant may proceed on his record (n). 

In no cases is the trial by proviso grantable to 
the defendant, unless there has been default or 
laches in the plaintiff; except in cases where the 
defendant is an actor, as in replevin, prohibition, 
and qtiare impedit (6). 

(,r) 6Geo. 4,r. 50, s. 16. (u) 3Tidd,773. 

(y) aTidil,773 (i) Queen v. Benki. Selt. 

{_!) Triiils per Pais, 71. ^$2 ; snme case lu Mod. 347- 
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Before the^ defendant can have such trial by 
proviso, it is necessary that the issue should be 
entered on record ; and therefore, if it be not al- 
ready done, the defendant must^ for that purpose, 
obtain a rule' for the plaintiff to enter the issue, 
and unless he does so within a limited time after, 
the defendant may sign a judgment of non pros; 
but if the plaintiff does accordingly enter the issue, 
and is afterwards guilty of delay in not proceed- 
ing to trial, the defendant must then procure a 
rule for a trial by proviso, which rule is ^sentialiy 
necessary ta enable him to take down the reccMrd^ 
though it may be obtained by him after he has 
given notice of trial(c). 

When the issue is entered, the plaintiff is held 
to be guilty of such a laches, or default, q& en- 
titles the defendant to carry down the caus0 by 
proviso, if he do not proceed to trial in a town 
cause in the sitting next after the term in which 
the issue is so entered, and in a country cause at the 
next assizes after the issue is so entered. And when 
the defendant intends to proceed by proviso, he must 
give the same notice of trial to the plaintiff as the 
plaintiffwould have been obUged to have given him; 
and if the defendant, after such notice, does not 
proceed to trial, or does not countermand it in due 
time, he is liable to pay the plaintiff his costs ((/). 

(c) i Saund. 336, a. n. 4. King v. P^i)pett, 2 T. R. 695. 
Dodim y. Tatfhr, 2 JStr. 1055; (<Q Ibid. 
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Where the record is carried down by the defen- 
danty and the issue happens to be upon the plain- 
tiffy who is therefore to begin firsts but he does 
not appear, the defendant must not enter upon his 
proof and take a verdict ; but the proper course i)8 
held to be to call the plaintiff and nonsuit him(6). 

The trial hy proviso was formerly the only way 
^hich the defendant had to get rid of the action^ 
where the plaintiff neglected to proceed to trial. 
To remedy the delay and expense which attended 
this mode of proceeding to trial, it was enacted 
by statute 14 Geo. II. c. 17^ that if after issue 
joined the cause is not carried down to be tried 
according to the course of the court, the plaintiff 
shall be esteemed to be nonsuited, and'judgtnent 
shall be given for the defendant as in case of 
m nonsuit (y^. 

There can be no trial by proviso in a cause 
of the crowo, because there can be no default nor 
laches, nor can the crown be compelled to try any 
cause by nisi pritis^ and therefore^ every cause 
of the crown in this court must be tried at hkt, 
unless the attorney-general allows a warrant of 
,m9i prittSf which implies his consent to try t^e 
cause in the country (g). 

(e) 2 Saund. 336, b. ». 4. ' (/) 3 Black. Com. 357. 

Xhrdener v. Davis, 1 Wils. (g) Queen v. Banks, Salk. 

300. Hicks V. Yeuhg^ Barn^, €52 ; Kwg v. Macleod, 2 

45B. £. K. S06. 
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As in indictments of treason or felony, if the 
attorney-general will delays the court may give 
the defendant leave to bring on the trial as they 
see fit (and so it has been done); so in intnctments • 
for misdemeanors^ as in this case the defendant ^ 
may in the first instance^ by the conisent of the 
prosecutor, and leave of the attorney-general, 
carry dbwi^ih^caii^ to^tiriM, l^t^^ it 4ho3l<i tnftt 
be allowed by surprise of the attorney-general, 
as here in this case, and also without consent of 
the prosecutor^ or any default in him (h)» 

llie court said IhatUn tais6 of an indictment 
and issue joined, the party could not carry it 
down to try it hy proviso^ for it lay not against 
the king (i). r ^ ■ ■ • 

In crown cases, if the defendant vfishes^ to 
hasten the trial he must apply to the court for 
leave, who, upon the reasons of the attorney* 
general, will, as they see occasion, either give him 
further time, or fix a day peremptory for the ^ 
trial, or give, the defendant leave to bring it on . 
himself (^). 

In the King's Bench the venire must be tested 
of the first day of the term in or after which the 
cause is to be tried, and is made returnable on 

(A) Salk. 65a. planation ot the trial by 

(1) Anon. ' 1 .Ventr. 315. proviso, the reader is referred 

{h) Queen v. Banks, 6 to a Satiiid.|26,:a. i»; 4. 
Mod* 247. For a faller ex- . 
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some day before the trial, being a general return- 
day or day certain, according to the previous 
proceedings ; in a country cause, the venire by 
original is made returnable on the last general 
return-day, or by bill, on the last day of the terra 
-before assizes (/). 

lu the Common Pleas the vetiire must be tested, 
if in term, the first return of the term in which 
the cause is to be tried, if in London, and return- 
able some day before trial ; if after terra, it may 
be tested the first day of term, and returnable the 
last general return-day; in a country cause it 
must be tested the first return-day of the term 
preceding the assizes, and returnable the last day 
of that term {m). 

The disiringai or habeas corpora is tested on liie 
quarto die post of the return by original, or by bill 
on the return of the venire ; and made returnable 
on the first general retutn-day, or day certain, 
in term time, afler the trial. It is not necesBary, 
by original, that there should be fifteen days 
between the teste and return of the jury process. 
The venire and distringas or habeas corpora are 
8ued out together, and afl^r being sealed (for they 
do not require signing in the Ring's Bench), are 
taken to the sheriff's office to be returned. In 
caoBfli which stand over from one sitting to 

(/} Tidd,793. {m) Buota, aoo,n. 1. 



^»f^^^9 ^ wnt of diMringdf ox hs^m ecmpom 
ftboul4 bQ regularly altoif^^ sicid rQfi^ale4, pravious;. 
to the »tti«g tQ wbich th^y stand over ; or ipi 
defaii^tt tbi^eof, ttve 093319^, QWQot be trisd (ti). 

Thi^ want ^C ^ good teste QaAOot be av»e»ded (^). 

A distringas is awarded by tb^ couft at the 
feium ol fte tf^r^,/and ovgbt to be tested the 
dime dey» o^^erwise it 19 without warcaat, and 
m«,jkefi^ 9^, diisQOQtijQtUja.«ice (p). 

But th4 vaRt of a yetum 19. onred hy the i^h- 
peaweee ef aed tml by a p?opeJ^ jury {f^x aid 
th^ ret^TA 0^ ft t?^ jre may be amended (rX 

Th^ return of a halms eoffpom rmf he amended 
alter tarial (s). 

If there is no return to a distringe^ hulk tb^ 

pWfil ift wftoeised to it^ that i« a ^ood return, or 
^e ^mhk it ^U be oom^ered as a bad retoca, 
aad m tbei^fere an^e^dahle (0- 

Sy jtatate 12 Hen.. Vl, judg^ Baay a»eft4 $cq. 
% rnqpnaieo of the Qlerk ia any^retura; and by 
3kS Heft. Vlt a «iiapii&ian or defauJi i» the retiinra 
oC my psooesg o^sde by st^riffs, eoroueis^ bajUi&, 
Oft fianohUeai. o( apy other ol&eer^ in a. ktter or 
»yij^hle to^ ii»¥eh w too Utt)e (yiy^ 

^(h if feur nunea are oeftUted iu. the roMm^ of 

(n)Tidd,795. (r)Ibid. 

(i) 3 Gom. Dig. 174. («) Ibid. Bamea, 5. 

(p) Ibid. (0 Ibid. 

(?) Ibid. 1, 98a, («) Ibid. ^\> 
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the distringut, which were in the vemre, upon 
a proof that they vere distraiDed (x). 

By statute 18 Ehz, 14, after ve/dict, no judg- 
ment in any court of record shall be stayed 
or reversed by reason of any imperfect or insut- 
6cient return (y). 

The sheriff^ on his return of tlie venire, for the 
trial of all issues before any court of assize or 
m'si prim in any county in England, except the 
counties palatine, unless in causes intended to be 
tried at bar, or in cases where a special jury 
is atruck by order or rule of court, must annex 
a panel (e) to the writ, containing the names of 
a competent (a) number of jurors, taken from the 
juror's book of the current year (fc), arranged 
alphabetically, with their respective places of 
abode, and their additions ; the number of jurors, 
80 returned by the sheriff for the trial of issues- 
at the same assizes or sessions of /mt7?rius in each 
county, must not be less than forty-eight, nor 

(i) 1 Com. Dig. 333. («) 6 Geo. 4, c. 50, s. 15. 

Cy) Ibid. (i) Ibid. g. 14. In case there 

(z) The pHDel is a narrow should be no juror's book fi>r 

piece of parchment on which the current year, die sheriff 

the names of the jurors re- or other officer who hu to 

turned arc written, and which execute the f toce«, may iw 

is annexed to the Tienire. A turn jurors &om the juror'i 

jury is said to be empannelled book of the year preceding. 
when the sheriff hai entered 
their names on the pond, 

D 2 
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more than seventy-two, unless by direction of any 
one of the judges, who are empowered, by order 
under their hands, to direct a greater or leaser 
number to be returned (c). 

It has been already observed, that the jury do 
not attend in answer to this summons, except 
in trials at bar ; but a second writ is issued, in 
the King's Bench a distringas, in the CommOQ 
Pleas a writ of habeas corpora juratorum, to which 
is annexed the panel already returned by the 
sheriff, which writ commands the sheriff to return 

' the bodies of the several persons in the panel, to 

this writ annexed, named (d)." 

By Btat. 21 Ja. 13, after verdict, &c., no judg* 

ment shall be stayed or reversed, for that any 
juror who tried the issue is misnamed in surname 

or addition on the return of the venire, distringas 

or habeas corpora, so as upon examination it be 

proved to be the same man who was meant to be 

returned (e). 

If the name of a juror was mistaken in the 

return, the sheriff might come into court and 

amend it (/'). 

A misprision in the surname when they were of 

the same sound, is not material ; nor a misprision 
^^- in the surname where it was the same person ; as 



(e) 6 Geo. 4, c, 50, 1. 15. (e) 1 Com. Dig. 333. 

(d) Ibid. (/) Ibid. 
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for Baskervill, it was amended without examina- 
tion of the sheriff, by stat. 8 H. VI. as a mispri- 
sion of the clerk, for the vemre is the warrant for 
the dislrii^as (g). 

Nor ia it material where there is an abbreviation 
in the Christiau name, as Francis for Franciscus 
in the venire (A). 

If a man rightly named in the venire and kabeas 
corpora was mistaken in his surname in the panel 
to the habeas corpora, and so sworn, it shall be 
amended, if, upon examination, it appears to be 
th same person returned (i). 

The court will ex-ojicio, and against the will of 
the defendant, amend the Christian name of a 
Juror who acknowledges he was the person sum- 
moned (k). 

So, if the sheriff annex the panel for one ac- 
tion, to the distringas for another, it shall be 
helped, for it shall be a default of the writ of 
distringas (/). 

But where the panel of the jury who were to 
try an indictment against Willis, was by mistake 
annexed to the distringas upon an indictment for 
the same offence against Brown, and the panel of 
the jury who were to try an indictmment against 
Brown, was by mistake annexed to the dislringas 

(g) 1 Com. Dig. 3ai, 333. [ft) King r. • Robert), Str. 

W Ibid. 1314. 

Wlbid. W 1C0n1.Dig.3ai: 

D3 
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upon an indictment for the stme oJfenca ftgmiMt 
WiUtSy the Terdictft found in both oaiped vmt€ 
hdden to be bad, because they were found by juriea 
who had not authority to try the indictmenti (m). 

The «heriff in tiie superior 6oarts of the ooon- 
ties palatine, must at least ten days befone tlie 
sitting of the said courts/ summoii a oompetent 
munber of jurors named in t^^ juror^s book, not 
fewer than forty-eight, or more than seVenty^^two^ 
without the direction of the judge or judges^ and 
must retam a list of the same on the ficst day of 
the said courts respectively; and a competent 
number of the jurors so summoned, as the judges 
shall direct, and no others (except in cases of a 
special jury) must be named in «Tery panel to be an« 
nexed to every writ of venire facias, habeas corpora 
jutatorttm, and distringas, issued out and returnable 
for the trial of causes in such courts (»). * 

The foregoing enactments are by s. 18 of the 
present act extended to the return of jurors for 
the trial of causes in the court of great sessions 
in any county in Wales ; the return is to be made 
at the first court of the^second day of every great 
sessions. 

The shmff or other officer who has to return 
juTors^or the trial jof any cause, must keep a copy 
of the panel in the office of his under-sheriff or 

(m) King v. WtUU tmd Bac. Abr. title Verdkt, Z. 
Brown, I Banrntd. io8; 7. (») 6Geo. 4,c. 50,*. 17. 
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deputy for seven days before the sitting of the 
next court of assize or nisi prim, or the next 
«ourt to be holden in any county palatine, or the 
next court of great sessions in any county in 
Wflles ; and the parties in all causes, and their 
attornies, respectively are at liberty to inspect 
such copy, without fee or reward (0). Any sheriff 
or other officer neglecting or refusing to comply 
with the above requisitions, is liable to a penalty 
of fifty pounds (p). 

When the sheriff has made up the panel, he 
must summon the jurors whose names are con- 
tained therein, at least ten days before the day 
of their appearance, by showing to the man to be 
summoned, or in case he is ^sent from his usual 
place of abode, by leaving with some petBon 
living there, a note in writing under the hand of 
the sheriff or other proper officer, containing the 
substance of such summons (9). The period of 
summons before appearance was formerly eight 
days, except in the city of London or county of 
Middlesex, in which two districts, the period re- 
quired was only sis days. The above mentioned 
provisions do not extend to London (r) or Middle 
sex, but the period is still six days. It is further 
enacted, that when the period between the award 
of any writ of venire facias, habeas corpora, or 
(0) 6 Geo. 4, c. 50, ». 19. (9) Ibid. s. 35. 

(j,) IbiJ. 9. 46. (r) Ibid. - 
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distringas, and the Tetam of Ruch writ> is less than 
ten days, then every juror may be smnmoned^ 
attached or. distrained to appear at the day and 
time in such writ mentioned (s). 

In case any juror having been summoned ac- 
cording to law, on any kind of jury, in any of the 
courts in England or Wales, does not attend, or. 
being thrice called does not answer to his name, 
the court may set such fine on the person so mak- 
ing default as it may think proper, unless some rea- 
sonable excuse is proved on oath or affidavit {ty 

. The same power is extended to every court of 
nisi prius, oyer and terminer, gaol delivery, and 
sessions of the peace, held for the city of London 
(u), to fine any person making default when sum- 
moned to attend upon any kind of jury in any 
such courts. 

The sheriff may empanel and return the name 
of any man included in his juror's book, although 
he may know that such person is not qualified 
according to law; but if he wilfully returns the 
name of any person whose name is not inserted 
in. his juror's book, to serve on any jury before^ 
any of the courts in England or Wales, (except 
on the grand jury at any assizes or great sessions), 
he is liable to be fined at the discretion of the 
court (x). . , 

(«) 6 Geo. 4i c. 50, s, 25. (u) Ibid. s. 51. 

it) Ibid. I. 38. (j) Ibid, s, ^. 
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Any sheriff who summons a person to attend 
un any jury, who is exempted by having served 
within any of the respective periods (_y), as de- 
clared in the present act, is hable to be fined in 
a nummary way at the discretion of the court (z). 

A sheriff may on no account whatsoever excuse 
any person from serviog on juries j but if either he 
or any person delegated by him takes or receives 
any money or reward, or promise of money or 
reward, to excuse persons from such service, the 
sheriff, or other officer so offending, may be fined 
by the court (a). 

No bailiff may summon any person not named 
in the sheriffs warrant or mandate (6) : and if 
any sheriff or other officer summons any juror 
less than ten days before the day of appearance, 
or less than the time required by law in the cases 
before mentioned, the court may, according to the 
nature of the offence, at its discretion, fine any 
such officer so offending (c). 

A person not duly summoned and returned need 
not serve on juries. 

If a stranger cause himself to be sworn in the 
name of one who was empannelled and returned, it 
is such a misdemeanor for which he may be in- 



(3f) 6 Geo. 4, s. 42, anta (a) Ibid. '3. 43. 

p. 38. (b) Ibid. 
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dieted^ and for which an action oii the case lies 
at the suit of the partf injured (i). 

Where a person not summoned on the jury was 
sworn on a jury at nisiprius in the name of a per^ 
son for whom a summons on that jury was de- 
liFered, and to whose hous^ he had succeeded, 
the irregularity being noticed before verdict^ the 
court awarded a venire de novo (jb). 

But in this case, the son of a juryman sum- 
moned and returned having answered to his 
father's name, when called on the panel, and 
served as one of the jury on the trial of a cause, 
was held not of itself a sufficient ground for set- 
ting aside the verdict, as for a mistrial (/). * . 

Of the SpecialJury, and how struck. 

Thb method of striking special juried is con- 
siderably altered by the act lately passed. 

It is enacted, " That it is and shall be lawful for his 
Majesty's courts of King's Bench, Common Pleas, 
and Exchequer respectively, and for the judges of 
the said courts, of the three counties palatine, and of 
the courts of great sessions in Wales, upon motion 
made on behalf of the king, or upon the motion of 

{d) Maich, 8l, (/) EiU v. Yaies^ la E. R. 

(e) Ihoey v. Hobson, 229. 
6 Taunt. 460. 
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any prosecutor, relator, plaintiff or demandant, or of 
any defendant or tenant, in any case whiltsoever, 
whether civil or criminal, or on any penal statute, 
excepting only indictments for treasonor felony, 
depending in any of the said courts, and the 
said courts and judges respectively are hereby 
authorized, in any of the cases before mentioned, 
to order and appoint a special jury to be stnicit 
before the proper officer of each respective court 
for the trial of any issue joined in any of the 
said cases, and triable by a jury, in such manner 
as the said courts respectively have usually order- 
ed the same ; and every jury so struck, shall be the 
jury returned for the trial of such issue (g)." 

When either of the parties in an action wishes 
to have a special jury struck, he gives a brief to 
counsel for that purpose, which is then carried 
to the clerk of the rulea, who draws up the rule. 
When the rule is drawn up, an appointment \i 
had at the master's in the King's Bench, or the 
protho notary's in the Common Pleas, and a copy 
of the rule and appointment served on the at- 
torney of the opposite party, and on the deputy 
secondary, if in London, or sheriff, if in Middle- 
sex, or any other county ; the deputy secondary 
or sheriff accordingly attends the master or pro- 
thonotary with the juror's book, and the master, 
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in the presence of both parties^ names forty-eight 
out of the above book. When the list of forty- 
tight is made out^ an appointment is had from 
the master, on which the attomies on both sides 
attend the master, and strike out twelve of each 
side ; the .remaining twenty-four are returned to 
try the issue, and a special distringas issues for 
that purpose. 

If the attorney for either party does not attend, 
the master will strike out twelve names for him 
that is absent (A). 

The above is a brief account of the old method 
of striking special juries, which the parties are 
still at liberty to resort to by consent ; and upon 
a consent to that effect^ signed by each party or 
his attorney, being communicated to the proper 
officer^ he is requured to nominate a special jury 
for the trial of every such cause, according to 
the mode used before the passing of the present 
act(f). 

In striking a special jury, the officer is not 
bound to take the jurors as they occur upon the 
sheriff's book, but may make a selection ; and 
where he had made such selection impartially^ 
the court refused to cancel the list of persons 90 
selected (A). 

If by rule of court the master is ordered to 

(A) Tidd, 801 ; 1 Salk, 405. (k) King v. Wooler, 1 B.& A. 

^i 6 Geo. 4, c, 50, 8. 33. 193- 
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strike a jary, in case it be not expressed in such 
rule that the master shall strike forty-eight, and 
each of the parties shall strike out twelve, the 
master is to strike twenty-four, and the parties 
have no liberty to strike out any (/). 

By the act lately passed it ia enacted, " That 
every man who shall be described in the juror's 
book for any county in England or Wales, or for 
the county of the city of London, as an esquire 
or person of higher degree, or as a banker or mer- 
chant, shall be qualified and liable to serve on 
special juries in every such county in England 
and Wales, and in London respectively ; and the 
sheriff of every county in England and Wales, or 
his under-sheriff, and the sheriffs of London or 
their secondary, shall, within ten days after the 
delivery of the juror's book for the current year 
to either of them, take from such book the names 
of all men who shall be described therein as 
esquires or persons of higher degree, or a^ bank- 
ers or merchants, and shall respectively cause the 
names of all such men to be fairly and truly co- 
pied out in alphabetical order, together with their 
respective places of abode and additions, in a 
separate list to be subjoined to the juror's hook, 
which list shall be called ' the special juror's list," i 

and shall prefix to every name in such list its I 

kCO 1 SfJk. 405. I 

. J 
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proper titimber^ beginning the numbera from the 
first name> and continuing them in a regular 
arithmetical deriefi down to the last name, antl 
shall cause the said several numbers to be written 
upon distinct pieces of parchment or card/ being 
all as nearly as may be of equal size, and after all 
the said numbers shall have been so written, shall 
put the same together in a separate drawer or hoit, 
and shall there safely keep the same, to be used 
for the purpose hereinafter mentioned (my 

** And be it further enacted, that whenever 
any of the courts or judges above mentioned shall 
order a special jury to be struck before the proper 
officer of such court, such officer shall appoint a 
time and place for the nomination of such special 
jury; and a copy of the rule of court, and of such 
officer's appointment, shall be served on the un* 
der-sherifF of the county in England or Wales 
in which the trial is to be had, or on the secondary 
of the city of London^ if the trial is to be had 
there, and also on all the parties who have usually 
been served with the same respectively, in the 
accustomed manner ; and the said officer, at the 
time and place appointed, being attended by such 
under-sheriff or secondary, or his agent, who are 
hereby respectively required to bring with them 
the juror's book and such special juror's list, and 

(m) B Geo. 4, e. 50, s. 31. 
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all the numbers so written on distinct pieces of 
parchment or card as aforesaid, shall, in the pre- 
sence of all the parties in any of the cases afore- 
said, and of their attomies, (if they respectively 
choose to attend, or if the said parties or their 
attornies, all or any of them, do not attend, then 
in their absence), put all the said numbers into a 
box, to be by hira provided for that purpose, and, 
after having shaken them together, shall draw out 
of the said box forty-eight of the said numbers, 
one after another, and shall, as each number ia 
drawn, refer to the corresponding number in the 
special jurors list, and read aloud the name de- 
signated by such number ; and if at the time of 
so reading any name, either party, or his attorney, 
shall object that the man whose name shall have 
been so referred to ia in any manner incapacitated 
from serving on the said jury, and shall also then 
and there prove the same to the satisfaction of 
the said officer, such name shall be set aside, and 
the said officer shall, instead thereof, draw out of 
the said box another number, and shall in like 
manner refer to the corresponding number in the 
said hst, and read aloud the name designated 
thereby, which name may be in like manner set 
aside, and other numbers and names shall in every 
sach case be resorted to, according to the mode 
of proceeding hereinbefore described, for the pur- 
pose of supplying names in the places of those 
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set aeide, until the whole number of forty-eight 
names Qot liable to be set aside shall be com- 
pleted; and if in any case it shall so happen that 
the whole number of forty-eight names cannot be 
obtained from the special juror's list, in such case 
the said officer shall fairly and indiil'erently take, 
according to the mode of nomination heretofore 
pursued in nominating special juries, such a num- 
ber of names from tlie general juror's book, in 
addition to those already taken from the special 
juror's list, as shall be required to make up the full 
number of forty-eight names, all and every of 
which forty-eight names shall in such case be 
equally deemed and taken to be those of special 
jurors; and the said officer shall afterwards make 
out for each party a list of the forty-eight names, 
together with their respective places of abode and 
additions, and after having made out such list, 
shall return all the numbers so drawn out, together 
with all the numbers remaining undrawn, to such 
I qnder-sheriff or secondary, or his agent, to be by 
such under-sheriff or secondary safely and securely 
kept for future use; and all the subsequent pro- 
, ceedings for reducing the said list, and all other 
k .matters whatsoever relating to special juries, shall 
F remain and continue in force as heretofore, except 
where the same or any part thereof is expressly 
I altered by this act; and all the fees heretofore 
I payable on the striking of special juries shall 
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contJnae to be paid in the accustomed man- 
ner («)." 

" Provided always, and be it further enacted, 
tha where any special jury shall be ordered, by 
any rule in any of the courts aforesaid, to be struck 
by the proper officer of such court, in any cause 
arising in any county of a city or town, exgept 
the city of London, the sheriff or sheriffs thereof, 
or the under-sheriff respectively, shall be com-r 
manded by such rule to bring or cause to be 
brought, before the proper officer of such court 
the books or lists of persons qualified to serve on 
juries within the same county of a city or town ; 
and in every such case the jury shall be taken 
and struck out of such books or lists respectively, 
in the manner heretofore used and accustomed ; 
any thing in this act to the contrary notnith- 
Btanding (0)," 

No cause can be tried by a special jury in 
Middlesex or London, unleaa the rule for such 
special jury be served, and the cause marked in 
the marshal's book as a special jury cause, on or 
before th&day preceding the adjournment-day, in 
Middlesex or London respectively (p). 

No cause can be tried by a special jury in the 
Common Pleas in Middlesex or London, unless 
tlie rule for such special jury shall be served, and 
(n) 6 Geo. 4, c. 50, b. 33. (p) Rog. Gen. H. T. 44 

to) Ibid. s. 36. Geo, 3. loE.R. 1. 
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tke cause mtirked in the mttrshdrs book tin a 
special jury cause^ two days previous to the ad*- 
}oi%mmetit-dayi in Middlesex or Lo»d«m ite^pec- 
tively(5). 

A role for a speoiai jury must be sennad wiBi^ 
ciently early to enable the opposite party to strike 
Ae jury before the day of trial ; and therefore \/^b»s 
ike rule wiU served at six o'clock the evening pre»i 
ceding the day fixed for the trial, it was held 
tfiat the cause was properly tried I^ a commoa 

On a rule nid for setting aside a rule which the 
defendant had obtained for a special jury> upon a 
suggestion that t^ special jury was moved for 
only for the pnrpose of delay, the conrt of Com^ 
mon Pleas wovdd not discharge the rule, but 
directed the cause to be tried by a speckJ jury 
within the term (s). 

It is discretionary in the court of C!ommon Pleas 
to grant or to continue a rule for a special jury (0« 

Hie rule for a special jury need not be entered 
on the record (u). 

Ky after a special jury has been struck, the cause 
goes off for default of jurors, no new jury can be 

(s) ^^* ^Q* 5> ^^' 3- (') Bloxam and BrooMy 

4 Taimt. 6oi. ^ * 4 Taunt. 470. 

(r) Crunn y, Hone^man, {t) Ibid. 
9 B. & A» 400. (tt) Kmg and JVftnA)^, ' 



5 T. R. 454? ^ 
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struck, but the caase must be tried by the jury 
first appointed (x). 

The same special jury, however nominated, may, 
by coHBent of parties, be nominated to try any 
number of caaseB<^): " PrOTided always, that it 
shall be lawful for the court, if it shall so think 
fit, upon the application of any man who shall 
have served upon one or more special juries at any 
assizes or sessions of nisi pritu, to discharge anch 
man from serving upon any other special jury 
during the same assises or sessions of nisi prins {2). 
But where the same special jurymen had been 
struck to try several causes on the same question, 
the court of Common Pleas, being dissatisfied 
with the verdict in the first, ordered it to abide 
the event of another cause, and, on motion, dis- 
charged the same special jurymen from trying the 
second cause (a). 

By Bayley, J,, when a special jtiry is ordered, 
the sheriff has no authority to return a common 
- jury panel, he being only directed to return the 
twelve special jurymen (6). 

Where a common jury panel was returned, to- 
gether with a special jury panel, and no special 
juryman appearing, the cause, at the instance of 

(j) King V. Perry, 5 T. R. (a) Mi^or of Dmicmter v. 

453- Coe, 3 Taunt. 404. 

(j() 6 Goo. 4, c. 50, a. 33. ' (i) Holt V. Meddomroft, 

iWd 4M.&S.469. 
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the plaintiff, was tried by a common jury, the 
trial was set aside : in this case the defendant ap- 
peared by counsel, and made a defence, but pro- 
tested against a trial by a common jury (c). 
. By Ellenborough, C. J., any objection made by 
plaintiff against granting a special jury, is cured 
by plaintiff's appearance (cQ. 

In an action for words, a rule was for the sheriff 
to return a special jury, who, notwithstanding the 
rule had been served upon him, returned only a 
common jury; after trial this was moved by de- 
fendant for a new trial, which was denied, because 
he had made a defence ; for since^ if the verdict 
had g;me for him, he would have had the advan- 
tftge of it, it is fit he should submit to it Uiat it 
is goQe against him ; secus if he had not made tt 
defence (e). ' 

This case may appear to be at variance with that 
pjT Hoit v. Meddowcroft, above quoted, for in that 
case also the defendant made a defence ; but in 
the one instance the defence was voluntary, in the 
other not so; so that the conclusion of the latter 
case may appear rather violent. 

(c) Soli V. Meddoacroft, (e) Elizabeth Claxt<m*s ca$e, 
*4M.'&S.467. la Mod. 567. 

(dfj Mass^ V. Johmon, 
. ia £ait, 69^ n. 



Of a View, and when it may be had, 

I.f any case whatsoever, whether civil or cri- 
minal, or OQ any penal statute, depending in any 
of the courts of record at Westminster, in the 
counties palatine, or great sessions, the court or 
any judge in vacation, if it shall " appear proper 
aud necessary, that some of the jurors who are to 
try the issues in such case, should have the view 
of the place in question, in order to their better 
understanding the evidence that may be given i 

upon the trial of such issues," may, in every such I 

case, "order a rule to be drawn up, containing I 

the usual terms, and also requiring, if such court 
or judge shall so think fit, the party applying for 
the view, to deposit, in the hands of the under 
sheriff, a sum of money, to be named in the rule, 
for payment of the expenses of the view, and 
commanding special writs of venire facias, 3is- 
Iriiigas, 01- habeas corpora, to issue, by which the 
sherifl' or other minister, to whom the said writs 
shall be directed, shall be commanded to have six 
or more of the jurors named in such writs, or in 
the panels thereto annexed (who shall be mutually 
consented to by the parties, or, if they cannot ■ 

agree, shall be nominated by the sheriff, or such I 

other minister, as aforesaid), at the place in ques- I 

I tion, some convenient time before the trial, who I 
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then and there shall have the place in question 
shewn to them by two persons in the said writs 
named, to be Appointed by the court or judge ; 
apd the said sheriff^ or other ministerj who is to 
execute any such writ, shaU^ by a special retwn 
upon the same, certify that the view hath been 
had, according to the command of the same,, 9X^ 
shall specify the names of the viewers (/)." 

'^ And be i{ further enacted, that where a view 
shall be allowed in any case^^ those men who shall 
have had the view> or such of theon as sbaU appeix 
upon the jury to try the issue^ shall be first Bwcm, 
and so many only shall be added tfx the vi^M^rs 
who shall appear^ aa shall| after all dMgfaults and 
challenges, make up a full jury of twelve (g)*" 

Where dny viewer^ having been duly summoned 
to attend on toy jury, shall make default,, tbe 
court is authorized and required to set upon such 
viewer (unless, some reasonable excuae shall ba 
proved)) a fine to the amount of ten pounds at the 
leasts and as much more aa the courts under the 
circumstances of the particular case, shall think 
proper (A). 

In cases where two sets of jurors have been 

^ summoned to attend for two several periods, as per- 

9iitted by the present act (t) ; in any case where 

aiU order for a view has been obtained, the judge 

(/) ^ Geow 4, c. 50, f . aa. (k) Ilad. s. 38. 
(^ Ibid. 9. 94* (*) ll>id. 9. aa. 
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before whom such ease ia to be tried, is required, 
on the application of the party who has obtained 
the order for the view, to appoint such case to be 
tried during the attendance and service of that set 
of jurors in which the viewers, or the major part 
of thein, are included (/:). 

Before the 4 & 5 of Aane, c, 16, s. 8, there 
could be no view till after the cause had been 
brought on to trial- If the court saw the question 
involved in obscurity, which might be cleared up 
by a view, the cause was put ofl', that the jurors 
might have a view before it came on to be tried 
again (/). 

To obviate the delaye which this mode of pto- 
ceeding necessarily produced, the act above 
referred to was passed. In cousequeuce of ttuR 
act, views were always granted when applied for, 
as a loatter of course : this was ruaaing into 
the other extreme : the court of King's Bench, 
therefore, to remove this, as well as other incoo- 
"vaoieuces arising out of the general construcdjop 
of the acts rotating to views, took into consi^ 
deration the provisions of the above act, and those 
also of 3 Geo. II. c. 5, b. 14, and determined that 
it was discretionary in the court to grant a view, 
as it should be satisfied that it was proper and 
nceessary (m). 

(fc> 6 Geo, 4. c, 50, s. M. at large in 1 Burr., m aLiove 

(/) I Burr. 353. quoted. 

(rn) See this point tFoatsd 
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This decision has been confirmed by the legist* 
lature in the section of the present act above 
quoted («). 

In actions of waste and trespass quart clauswn 
fregit, the necessity for a view in general appears 
on the face of the pleadings; and in other cases, 
the motion for it is become a motion of course 
in the King's Bench^ requiring only counsel's 
signature ; upon which, a rule of court is drawn 
up in term time, or a judge's order in vacation. 
But in the Common Pleas, it is said that a rule 
for a view is never granted without an affidavit, 
in any case, except an action of waste (o); and 
therefore, in other cases, an application must 
be made for the rule, on an affidavit of the 
circumstances (p). 

According to the ancient course, the venire 
must have been returned before a rule for a view 
could have been taken^ and then a rule was made 
for so many of the pan^l to view the premises (9)} 
but according to the new method, the court may 
t>rder a special venire to issue in the first instance. 

(fl) s. 23. present ACtythis inconvenieiicSb 

(o) BaraeSy 467: is removed, if the judges are 

(p) Tidd, 803. In the wUling to avail themselves of 

Common Pleas a judge's or- its removal, and to grant a 



der for a view could not be view in vacation, as has 

obtained in vacation, without usual for judges of the Bang's 

the consent of the opposite Bench, 
attorney ; but by H, 23 of the (9) Anom. Salk. 665* 
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It is now necessary for the eheri£F to make 
a special return, certifying that the view has been 
had. 

If the officer returns that the jurors had the 
view, and the contrary appears by examination on 
the trial, the return shall not conclude any of the 
parties (r). 

A view is grantable where the title is in ques- 
tion (i). 

In all actions real, where the tenant does not 
know the certainty of the lands in the writ, he 
may demand a view of the land demanded ((). 

There may be a view in trespass, on affidavit 
that it will be better direction to tiie jury than any 
evidence (w). 

A view is not granted without hearing both 
parties, and examining into the propriety of it, 
unless the party applying consents that if there 
is no view, yet the trial shall proceed, and no 
objection be made on account thereof, or for want 
of a proper return (r). 

On a view, the ahewers may shew not only the 
place in question, but also the marks, boundaries, 
&c. to enlighten the viewers, and may say to 

(r) Greene ». Cole, 3 (u) EllU v. Sout 

Sauud.a55. G.3,B.R.H. 156. 

CO Kempstet v. Deacon, (,x) i B, M, 253; 5 Cot 

Salk. 665, Dig. 59a. 

(0 5 Com. Dig. 591. 
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them, " These are the places to which we shall 

adapt oor evidence at trial (t/)." 

After a verdict in &a assise, default of view 
cannot be alleged {z). 



Of a Jury de Medieiate. 

An alien indicted or impeached of any felony 
or misdemeanor, has the right of being tried l^ 
a jury de medietate Urigitic ; and it is enacted," that 
on the prayer of every alien so indicted or im- 
peached, the sheriff or other proper minister shall, 
by command of the court, return for one half of 
the jury a competent number of aliens, if so many 
there be in the town or place where the trial is 
had, and if not, then so many aliens as shall be 
found in the same town or place, if any ; and that 
no such alien juror shall be liable to be challenged 
for want of freehold or of any other qualificatioD 
required by this act ; but every such alien may be 
challenged for any other cause, in like manner aa 
if he were qualified by this act (a)." 

It seems agreed, that there is uo need that any 
of those who find an indictment against an alien 
Bbould be aliens (b). 

(si) BBnH!S,n.458. (t) 3 H»wk. P. C. c, 43, 

(ij R. M, 68. s. 36. 

(n) 6 Geo. 4, C- 50. 8- 47- 



JuTff de M^ietate. 75 

When an alien is plaintiff, and defendant a de- 
nizen, the plaintiff, before the awarding of the 
vemre, ought to suggest on the roll that he is an 
alien born, and pray process according to the sta- 
tute ; he ought also to suggest in what parts be- 
yond sea he was born, that men of the same 
country might be upon the jury, if they could be 
found ; but if he do not suggest this before the 
veitire is awarded, he cannot suggest it afterwards ; 
neither shall he challenge the array or polls for 
that cause (c). 

If an alien neglect to pray the benefit of the 
statute before the return of a common venire, he 
can neither except to such venire, nor pray a sub- 
secjuent process de medietale linguizid). 

If the defendant be an alien, on notice given 
by his attorney to the plaintiff or his attorney, tiie 
plaiutiff ought to enter it on the roll to have a trial 
de medietate at his peril ; but the court refused to 
award it for the defendant, on liis affidavit that 
he is an alien (e). 

The return of a venire de medietate ought to 
shew which of the jurors are denizens, and which 
aliens ^ ;md a full number of each must appear to 
be sworn : if there be not sufficient to make up 
a full member of six denizens and six aliens, the 
justices of nisi prius may, by construction of the 

(0 Trials per Paffl, 343. (e) Ibid. 345. 
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statutes, which give a tales decirdum^antibuSf award 
such a tales for so many delikeBs and alrbna *a$ 
shall be respectively wanting (/). * "*' 

The return of the venire ought to be disi^tf > 
twelve of each, and to be sworn alternately (g)i 

In high treason the trial cannot be per medse- 
tatem lingua{h). ' 

Nbr in civil actions where one party is an alien 
and the other a denizen, except on the prayei? of 
the party ; in which case a special jury is re- 
turned (i) : it must be prayed on the award of ^e 
venire, or it will hot be allowed ; for the sheriff 
hath otherwise by the venire no power to return 
aliens, or conusance that an aliein is in the case(Jt). 

An alien cannot have a jury demedietate wheire 
he sues as executor or administrator, en auter droit, 
if the intestate or testator was nottua alien (/). 



Vf a Jury returned by Precept, . 

, Jn addition to the method of returning and 
summoning jurors, already described, judges in 
the court of .King's Bench, and all courts of oyer 
and terminer, gaol delivery, the superior cpurb 
of the three counties palatine, and courts of -ses- 

(/) Trials per Pais, 243. (») Trials per Pais, 244. 

(g) Ibid. 246. 0c) Ibid. ■ ^']'', 

(A) Dyer, 144, b. (/) Dyer, 28, a. ^ 
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Eions of the peace in England, and all courts of 
gi-eat sessions, and sessions of the peace in Wales, 
have been used to issue a writ, precept or bare 
award or order for the return of a jury, for the 
trial of criminal matters in their respective courtK, 
independent of the writs of venire and distringm 
already explained. This power was given tliem 
by 3 Hen, Vlll. c. 13, and is continued by the 
act lately passed (m) ; but with this alteration, that 
the jury must now be summoned generally from 
the county, and not from any particular hundred 
or hundreds, and must be (qualified according 
to the present act. 

The reason assigned for justices of gaol delivery 
having the power of having a jury returned 
without any precept or writ, is, that before their 
coming they always make a general precept to 
the sheriff, on parchment, under their seals, " to 
bring before them, at the day of their sessions, 
twenty-four out of every hundred, &c. to do those 
things which shall be enjoined tJiem on the part 
of the king, 8cc." It is therefore said that their 
bare award that the jury shall come Is sufficient, 
because there are enough for that purpose sup- 
posed to be present in court, whom the sheriff 
may return immediately, whenever the court shall 
demand their service (»). 

(m) S.30. . (0) aHawk.P.C.c.4l,s. 1. ^ 



E3 



I 



J 



j^ Precept. 

It is said that a Jury may be so retanietf 
before justices of peace at their sessions, be^^ 
cause the precept for the summons of the sea- 
aions has a clause to the same effect for tbe 
Hummoos of twenty-four out of every hundred ; 
but it is questioned whether this does not rather" 
depend on practice and the constant course of 
precedents, than auy argument from the reason 
of the thing ; and even in the case of justices of 
gaol delivery, the law is otherwise, if they have 
a special commission (o). 

The same clause is used in the precept to the 
sheriff from justices of oyer and terminer ; and yet 
it seems agreed that they cannot have a jury 
returned for the trial of any issue joined before 
them, by force of a bare award, hut ought to 
make a particular precept to the sheriff for that 
purpose under their seals (p). 

In a mere commission of oyer and terminer, ho 
panel is ordered till the defendant has pleaded 
to issue, and issue is actually joined, and then H 
is done by precept in the nature of a venire ; and 
if in such case there should be a want of jurors, 
an habeas corpora, with a tales, may possibly issue : 
but no tales can be granted upon a comraisaibn 
of gaol delivery (q). 

Process agiunst jurors may be returnable im- 

(o> 3 HavA. P. C. c. 4i. (P) !'>''*■ 
». 1. (j) Foster's C L. 64. 
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mediately into the court of King's Bench for the 
trial of an indictment in the same county wherein 
it sits, whether for a crime committed in such 
county, or for ei treason, Sec. beyond the sea. 
But for the trial of indictments, removed thither 
by certiorari from other counties, there ought to 
be fifteen days between the teale and return of 
every process (r). 

Justices in eyre, or of gaol dehvery, may also 
order a jury to be returned immediately for the 
trial of a prisoner arraigned before them (i). 

Justices of oyer and terminer, for the trial of 
any issue joined before them, may award aumiVe 
returnable the same day on which the party 
is arraigned (f). 

It has been adjudged that a venire before 
justices of oyer and terminer returnable at a day 
certain is erroneous, unless the sessions appear 
to have been adjourned to the same day ; because 
otherwise it shall not be intended that their 
commission continued till such day ; and if it did 
not, their authority to try the issue was deter- 
mined. But it is admitted that such venire may 
be made returnable at the next assizes, and then 
tried by virtue of 1 Edw. VI. c. 7 (u). 

The justices of assize in England, of the 

(r) 3 Hawk. P, C. c. 41, (i) Itid. See also the cases 

a. 3. there cited, 

(i) Ibid. 1. 4. (u) Ibiti. s. 6. 
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superior courts 't>f the cOaiitie«ir:'paltiii^ii^t#|r :fS 
great sestfions m Wfdes^.iMyndtfiQiQi^^bQ^ 
to summdu and em{>aaiiel wy>jiuipl3!i^r^jji4M«ib 
not ex'ceeduig one , hundred aiidf'4iwrtyt$)Miil^?||> 
eerve iadiscaiuinatel; on tbe oiimmi^ ap(|:<9iitt 
fiide. Ea(^ jurK^^< when * swimoQedi,^ mu^iv "bf 
informed at wliat time bis Mtefida|»)eAvsittv^ 
required, and whether he is includedein < A^ filf^ 
or second set of jurors (v). . :. ., 

' The sheriff, m his return (^ the venhefock^i^ 
other process,, must in the pandi thereto anv^eic^ 
include the names of each set of ji^rorQ ( j;),> ..<> . 

• ■ • ■ ■ ■ •• . -ti 

Jury Sworn, and CAall&ngeh r • • < \i 

W£ may. now suppose that. the, proce§Sil;ta3 
been regularly carried through, a^d. thci4^ thejuspig^ 
whose names are contained in. the panel, are^ii/i^ 
court. The names of the jurors, are then written 
on distinct pieces of parchment; or card^ ^p^.j^^ 
the associajte or prothonotary of each court, jp^tf 

together in a box provided for that purpose, i /He 
associate, prothonotary or other officer in ppen 
court then draws out of the box twelve of such 
pieces of parchment or card ; the jurors whose 
names are so drawn are sworn to try the issue; 
but in case any of the jurors so drawn are absent^ 

(y) 6 Geo. 4. c. fio, s. 22. ( 4?) Ibid% 
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or, being present, are challenged, the associate 
or prothonotary continues drawing from the box 
until twelve men are drawn and allowed (y). 
When the jury so sworn have brought in their 
verdict, and are discharged, their names are 
returned to the box, to be kept with the other 
names at the time undrawn, and so on as long as 
any issue remains to be tried (i). But if any other 
issue is brought on to be tried, before the jury, 
ewom as above, have brought in their verdict, or 
been discharged, the court may order twelve more 
of those that remain undrawn, to be drawn for the 
trial of such other issue (a). 

The court has also power, where no objections 
are made by either the king or any other party, 
to try any number of issues with the same jury, 
without returning their names to the box; but if 
both parties agree to withdraw any of tlie said 
jurors, or any of such jurors are challenged, 
or excused by the court, the number may be 
completed by other names to be drawn from the 
box (ft). 

When the jurors are called, either party is at li- 
berty to challenge them, either the whole panel or 
any individual of the panel. Challenges are conse- 
quently distinguished into two kinds — challerij 
to the array, and challenges to the polls. 

(y) 6G«o.4,c.5o,(.a6. (a) Ibi.1. 

(i) Ibid.- - ' ■ (i) Ibid. 
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8^ tSkoflM^ 

CSmUfeng^i to m iatraf ttife kl'&oSBt to«to^ 
tion to the ttrhdle pand, )n WUdh -th^ jary^iilt 
itr^yed or set in order by tbe'&hbriiBr m tSb Vdink 
Lord Coke (c) again dividers the former iif)?iy a j^m^^ 
xnpal cause of cnalfeiyge, or to t!ie faVonr :• ia ']^knii'-' 
bipal caase is groatid&d on* l^aeh a miofidittt ptc^ 
Istmption of partiality, th^t If it be fbttiA ftckytt 
unqaestronably sets alsidis the alrra^ 6r the jtutAr ; 
but a ch^enge to th^ fkVouir leaves it to the Av^ 
eretioti of the triers (^. 

The i^ame reasons, that before the awardin^'dni 
venire, Were sufficient to have directed it to Hht 
coroners or elisors, wiU be also safficietxt to <^ixaJs& 
the array, when liiade by a person 6r btecet of 
^hose partiality there is any tolehrable grouiida <if 
viispicion(e). 

'Bat chaHenge to the array cannot be ^i issue 
joined </), 

It is laid dowh as k rule, that Ihere can be no 
idiaUenge either to'the array^ or polls, before a foil 
jury appears; and therefore in % case where th<^ 
plaintifl^ after he had prayed a tales, challelnged 
the arraythereof for partiality in the sheriff; though 
it was objected, that this ^being by his 6wn deiir^, 
lie tv^as sCfterwards estopped to take any eixceptictns 
to the sheriff, yet the challenge was allowed good^ 

(c) Co. lit. 156, a. (e) 3 Black. Com. 359. 

(d ) 3 Bac. Abr. title Janes, (/) Booth, 283, 
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and tbe venire directed to the sheriffs ; for if he 
had not prayed a tola, there could not have beea 
a full jury, and then there could be no chal- 
lenges ig). 

Also it is laid down as a rule, that no j^iror can 
be challenged without consent after he has been 
sworn, either in a criminal or civil case, or either 
at the suit of the king or subject, whether on the 
same day, or, according to the better opinion, on 
a former on the same trial, unless it be for some 
cause which happened since he was sworn (A). 

It is a principal challenge if the sheriff be of 
kindred or affinity to either plaintiff or defendant ; 
if any of the jnry are returned at the nomination 
of either party ; if either party has an action against 
the sheriff, but not if the sheriff has an action 
against either party, except it be one that implies 
malice; if he is liable to the distress of either 
party ; if he ia servant or officer in fee, or of robes, 
or his counsellor or attorney, or have part of the 
land depending on the same title ; if he has been 
godfather to a child of either party, or either o- 
them to his((). 

Tliere is no principle in the law more settled 
than this — that any degree, even tbe smallest 
degree of interest in the question depending, is a 

(g) 3 BacAbr.Wie Juries, (*) aBac. Abr. (iVfe Jjries, 

E. 11. Viear* v. Langham, E. 11. 
Hob. 335. (i) Co. Lit. 156,3. 
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itor k juror, «ir to sthe* offices iby JirbMi^tiicr^^l^ 
MtarMd. lii^ lawlmaso^iiratcdyM'fl^^^ 
pure aiid4mbia88ed^dmiDi8tmticai of justice, :^t]^ 
it^wfli neifCi^tFudt theqnosions of iBankSsdwrihe 
oftecision of. any malter of right.^ If^ftbanrefixrey^ii 
-sheriff, a JHTor, or awitneas^be inaay sortkitareafted 
in the matter to.^be tried, the law considers iliiii 
«s under an influeniQe^wbich may warp hisJirte^ 
griiy or pervert his jndgtAent,' cmd therefore wtil 
not trust bim. The^ nnauteness of the i^teMrt 
wili not' rcdax* the objection; for the degrees, of 
influence cannot- be measured ; no ^Mne /^canr^ be 
idrawn> but that of total- exclusion of all .degrees 
^whatsoever (ft). /, . 

i It is^no cause of challenge to the array, thai 'tt 
Juiigbt is not returned* on the panel (/). . ; 

, Challenge to the favour, not being a principal 
catOise, must be left to the triers. If either party is 
tenant to the sheriff, it is no cause of challenge^; 
ibutif the sheriff is tenant to either party, it.iea 
principal challenge ;• for, in the former case,; the 
lord is in no ganger of his tenant, but it mfiy be 
left^ to trial whether the - challenge shall be ad- 
mitted. Where the son of the sheriff, and the 
daughter of either party marry> or i conversp, it is 
not a principal challenge, but to the favour. 

(k) Hesketh y. Braddock, (0 6 Gep.4,C.50j s.a8. 
3, Burr.. 1856. 
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Where tlie king is party, the array cannot be 
challenged for favour, because, in respect of hia 
allegianee, he ought to favour the kiDg more : the 
king may also challenge the array for favour (m). 

A challenge to the array vizs taken, because 
the sheriff who made the return had continued ip 
his office for more than three months, and npt 
taken the oaths and subscribed the declaration 
required by the act of 25 Car. II. made for pre- 
venting of dangers by popish recusants ; and go 
iiis office by that act was void to all intents and 
purposes before lie made this return of the jury : 
but this challenge was disallowed by the court, 
for he must be taken here as ahenff de facto, and 
if such a challenge should be allowed, no trial 
could be had, but should be put oiF, unless the 
party were ready to show that the sheriff bad 
taken the test(n). 

The king, or any one on his behalf, may chal- 
lenge the array in the same maimer as a. private 
person (o), 

If the array is challenged in court, it is tried by 
two of those who are empannelled, to he appointed 
by the court; for the triers in that case cannot 
exceed the number of two, unless by consent, 

(m) Co. lil. 156, a. (0) Co. Lit. 156, a. 

(n) Case of the Sheriff of 
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in which case the court may name a greater 

n»mber {p). 

Though the challenge to the array be not al- 
lowed, the party is still at liberty to have his 
challenge of the polls {g) ; but after a challenge 
to t^e polls, there can be no challei^e to the 
ftrray(r). 

But neither of the paities can take that chal- 
lenge to the polls which he might have had to 
the array (a). 

ChftUengee to the polls are exceptions to par- - 
ticular persons. Lord Coke reduces them to four 
heads — peremptory, principal, which induce fa- 
vour, and for default of hundredors (0. 

Peremptory challenges are allowed only in cases 
of treason or felony, mfavorem vita. Blackstone 
gives the following satisfactory reasons for this ap- - 
parently capricious kind of challenge ; — As every 
one must be sensible what sudden impressions and 
unaccountable prejudices we are apt to conceive 
upon the bare looks and gestures of another, and 
how necessary it is that a prisoner (when put to de- 
fend his life) should have a good opinion of his jury, 
the want of which might totally disconcert him, 
the law wills not that he should be tried by any 
one man against whom he has conceived a preju- 

(;>) Co. Lit. 158, a. (v) Co. lit. 157, b. 

(j) Ibid. 156, b. (() Ibid. 156,b. 

\t) 3 Bac. Abf.(W«Jurie». 



dice, evieh without beiag able to ftjitiigh a 4%^«tt 
for such hia dislike. Secondly, becfease Uptfll 
challenges for cause shewn, if the reason assigned 
prove insufficient to set aside the juror, perhaps 
the bare questioning his indifference may scfflOe^ 
times proT^oke a resentment; to prevent all ill 
consequences from which, the prisoner is still at 
liberty, if he pleases, peremptorily to set hTm 
aside (u). 

A person arraigned for murder or felony 
hot aUowed more than twenty peremptory cha 
lenges (i). 

In cases of high treason, the prisoner is still 
allowed thirty-five (i/) 'peremptory challenges; 
the number formerly aUowed in all cases of felony. 

If a person arraigned for murder or felon^ 
were desirous of challenging more than twenty, 
we may suppose, for the purpose of getting a tales, 
I see no reason why he should hot challenge 
peremptorily twenty of the panel against whom 
he has no reasonable cause of .challenge, and 
reserve others against whom he has a reasonable 
cause for other kinds of challenge; though, 
perhaps, a prisoner is generally most anxious tb 
challenge those first, against whom he has the 
strongest prejudice. 

In this case it was decided, that before any 

(u) 4Cora.3g3. (j() Si3an'Hcase,Fosl.C.I. 

(») 6Qeo.4.c. 50,3.39, 107. 
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JQryman Bhould be brought to the book, the 
whole panel might be called over once in the 
prisoner's hearing, that he might take notice who 
did, and who did not, appear, in order to assist 
him in taking liis challenges {z). 

RatcliiFe escaped when attainted of treason, 
and was retaken ; he pleaded that he was not the 
person mentioned on the record of the court ; 
issue was joined on this collateral point; the 
prisoner insisted on a peremptory challenge, but 
the court decided, that in collateral issues a pri- 
soner has no peremptory challenges (a), 

A person arraigned of high treason, who cnnl- 
lenges more than thirty-five peremptorily, is hable 
to a sentence of peine forte el dure ; but in cases 
of murder and felony, his challenges will be 
merely overruled (6). This point has been much 
canvassed, but seems lo be admitted as I hare 
here stated it. 

In all inquests where the king is a party, those 
who sue for the king are allowed no peremptory 
challenges, but must assign a cause Certain, and 
the truth of such challenge is to be inquired of 
according to the custom of the court (c), 

If the king challenge a juror before the panel 
is perused, it is agreed that he need not shew any 

(x) Towiiy'a case, Fost. (&) 4 Black. Com. 354. 

C. L. p. 7. (c) 6 Geo. 4. c. 50, a, 29. 

(a) FosL p. 43. 



cause of his challenge till the whole panel be gone 
through, and it appear that there will not be a. full 
jury without the person so challenged; and if the 
defendant, ia order to oblige the king to shew 
cause, presently challenge touii paravaille, yet it 
hath been adjudged that the defendant shall be 
first put to shew all his causes of challenge before 
tlie king need to shew any {d). 

Principal challenges are subdivided by Lord 
Coke into four kinds ; propter honoris respectum, 
propter defectum, propter affectum, propter delic- 
tum (e). 

Printer honoris respectum, nhen a lord in par- 
liament ia empannelled on a jury, he may be chal- 
lenged by either partj', or challenge himself (y"). 

Propter defectum, when the person challenged 
is an alien, or not qualified according to law(g). 
In juries de medietate Unguis; neither of these 
objections hold good (A). 

Propter affectum, for suspicion of bias or parti- 
^ity; and this may be either a principal challenge, 
or to the favour : it is a principal challenge whea 
there are evident grounds of suspicion, either of 
express favour, or express mahce ; as that a juror 
is of kin to either party within the ninth de- 

(d) Ancm. 1 Vantr. 310. (^f) Ibid. 157,a. 

JuJge Wild, howeTM, differed (g) 6 Geo. 4. c. 50, s, 

ia apinion from the court. (A) Ibid. ». 47, 
(0 Co. Lit. I56,b. 
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gree (i); iliat lie has been Arbitrator on either 
side ; that be has an interest ia the cause ; that 
there is an action depending between him and 
either party ; that he has formerly been a juror in 
the same cause; but the person that t^es the 
challenge must shew the record, if he wishes 
to take it as a principal challenge, otherwise he 
must conclude to the farour, unless it be a record 
of the same court, in which case he must shew " 
the day and term (A-)-, that he is either party's 
master, servant, counsellor, steward or attorney, 
or of the aame society or corporation with him(^, 

la an action brought by a corporatioii, if 
a juror be of kin to any member, it is a principal 
challenge, though the corporation itself cannot 
hare any kindred (wz). 

Ifo indictor may be put on inquests upon 
dehverance of the indictees of felony or trespass, 
if he be challenged for the same cause by him 
who is BO indicted (n). 

This was adjudged a principal cause of chal- 
lenge on the trial of another separate indictment 
or action, where the matter found in the former 
indictment was either directly in issue, or hap- 
pened to be material (o). 



(i) a Black. Com. 363 
{ft)C<..Ii».lS7,b. 
(J) 3 Black. Com, 363 



(m) Metier v. Spatetmm, 
1 Saund. 344; 
(n) 35 Ed. 3, (.3. 

(P) Sid. 344. 
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■frafit of freehold is no longer a cause of chal- 
lenge, pfttfided a petson is othei^se quaHflwJ 
by law (p). 

If a jfltor, from hia knowledge of the cause, 
declare that the pafty is guilty, it ia flO cailse of 
challenge ; but if he gives hia Opinion not from 
his own knowledge beforehand, it is A good 
cause of challenge (j). 

Cooke being indicted for high treason, and the 
jury called, he offered to ask the jurots. in ofdftr 
to challenge them, if they had not said he tvaa 
guilty, or would be hanged; el per cvr. this is good 
cause of challenge, but then the prisoner tfiUSt 
prove it by witnesses, not out of the mouth of the 
juryman. A juryman may be asked upon a voir 
iire whether he bath any interest in the causSj 
for this does not make him criminal; but yott 
shall not ask a witness or juror, whether he hath 
been whipped for larceny, or convict of felony, Ot 
any thing that would make a man discover thftE 
of himself which tends to shame, crime, infamy 0( 
misdemeanor. — Per Powell, J. In a civil cause 
you may perhaps ask a man, if he has not giren 
hia opinion beforehand upon the right, for he 
might hate done that as arbitrator between the 
parties (r). 

(p) 6 Geo. 4, c. 50, s. ag. (r) 1 Salt 153. 

(?) ■» Hawk. P. C. c. 43- 
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It is a good challenge to a juror that he has 
been a juror before on the same cause (s). 

If a person, by mistake or otherwise, answers 
to a wrong name, it is a cause of challenge ; but 
after judgment cannot be assigned as error (0- 

If ajuror eat and drink with either party before 
the trial, it is a good cause of challenge («). 

It was adjudged a good challenge, on the part 
of the king, when a juror had given his dogs the 
names of the king's witnesses (i). 

Challenges to tLc favour are wIiRrti the party 
has no principal challenge, but objects only some 
probable circumstances of suspicion, as acquaint- 
ance, and the like. Challenges to the favour are 
determined by triers, who are two indifferent 
persons named by the court, or the two 6rst jurors 
allowed ; if the triers appointed by the court find 
one man indifferent, he is sworn, and lie and the 
two triers tiy the next, and when another is found 
indifferent, the two triers are superseded, and the 
two sworn first on the jury try the rest (y). 

It is scarcely possible to ascertain, with any 
degree of accuracy, what are challenges to the 

{») SBlt.64a, (a) Co.Lit. 157,a. 

, {() Cwys cage, cited I a (r) jSoptefiwi's trial, 3 Slat* 

E.R. 331, from the book of Trials, 318. 
Crown Cases in the posses- (y) 3 Block. Com. 365, 

Bion of the C. J. for tie time 
being. 
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■favour ; this is a question entirely left to the dis- 
cretion of the court, and on its approval ultimately 
to the triers. It is that species of challenge 
which is resorted to when all others fail, and 
depends on no tangible principles of its own. 

It is generally supposed that where the ting is 
a party, ihe defendant cannot challenge to the 
favour : but in an anonymous case, reported in 
Ventris, where the defendant challenged one of 
the jury, because the prosecutor had been lately 
entertained at his house, it was admitted to the 
favour, though against the king (z). 

Challenges propter delictum are where any juror 
has been attainted or convicted of some crime or 
misdemeanor, that affects his credit, and renders 
him infamous ; as of treason, felony, or any offence 
of life and member, or for perjury as a witness, 
or in a conspiracy at the suit of the king (a), or if 
he has been adjudged to the pillory, turabrell or 
the like, or if he has been branded, whipped 
or stigmatized (fi). 

In cases that do not involve the dishonour or 
discredit of the juror, he may be examined on 
oath to inform the triers ; but if it concern his 
honour, he cannot be examined on oath (c). 

The triers are sworn, " well and truly to try 



(j) Anon. I Venlr. 309. (6) 3 Black. Com. 3I 

(0) Co. Lit, 158,8. (ej Co. lit. 158, b. 
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whether A, the juiyman challenged, stands indl^ 
jeient between the parties to this issue (d}." 

It is to be observed, that the triers who by and 
quash the array, cannot try the tales; for it is as 
if there had been no appearance of the principal 
panel j but if the triers affirm the array of the 
principal, then they may try the aiTay of the tales, 
Xf the plaintiff challenge the array of the princi- 
pal, and the defendant the array of the tales, then 
{>ne of the principal and one of the tales shall tiy 
both arrays (e). 

If the triers cannot agree, the' court may dis- 
charge them and choose others ; and when there 
are three triers who cannot agree, the court c%i>- 
pot take the verdict of two, but must discharge 
4hflai(/). 

The triers, as far as they act therein, are officers 
of the court, and liable to be punished for any 
misdemeanor (g). 

It is not necessary to make any remarks on the 
last cause of challenge mentioned by Lord Coke, 
^at for del^ult of hundredors ; for it is enacted, 
Ithat the venire shall not require the jury to be 
returned from any hundred or hundreds, or from 
any particular venue within the county, and that 

(d) Km^ v. WwHagtoa, 1 (f) Triali per Pais, 79. 

Salt 15»; (g) SBac, Abr. dtle Judn, 

(0 Co, litt. 15B,. a. E. la. 
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tbe want of himdiedors shall be no cau^e of chal- 
lenge (A). 

0/ tU Tales. 

It may sometimes happen that there are not 
twelve unexceptionable jurors in attendance in 
court : it is therefore enacted, " TTiat where a full 
jury shall not appear before any court of assize 
or nisi prius, or before any of the superior civil 
courts of the three counties palatine, or before 
any court of great sessions, or where, after ap- 
pearance of a full jury, by challenge of any of the 
parties, the jury is likely to remain untaken for 
default of jurors, every such court, upon reqaest 
made for the king by any one thereto authorized 
or assigned by the court, or on request made by 
the parties, plaintiff or demandant, defendant or 
tenant, or their respective attomies in any action 
or suit, whether popular or private, shall com- 
mand the sheriff or other minister, to whom the 
making of the return shall belong, to name and 
appoint, as often as need shall require, so many 
of such other able men of the county then present 
as shall make up a full jury ; and the sheriff or 
other minister aforesaid shall, at such command 
of the court, return such men, duly qualified, as 
shall be present or can be found to serve on such 
(A) 6Geo. 4>c.gO,«.l^ 
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jury, and shdl add and annex their Dames to thft 
former panel, provided that where a special jtirjr 
shall have been struck for the trial of any issue, 
the talesmen shall be such as shall be empannelled 
upon the common juiy panel to serve at the same 
court, if a sufficient number of such men can be 
found ; and the king, by any one so authoriztid 
or assigned as aforesaid, and all and every the 
parties aforesaid, shall and may, in each of the 
cases aforesaid, have their respective challenges 
to the jurors so added and annexed, and the court 
shiill proceed to the trial of every such issue 
with those jurors who were before empannelled, 
together with the talesmen so newly added and 
annexed, as if all the said jurors had been returned 
upon the writ or precept awarded to try the 
issue {i)," 

In this case, it was objected that the coroners, 
in violation of the statute, which directed that 
the tales should be chosen de circumstantibus, had 
by letter requested persons to attend as jurors. 
The tales were taken from the common jury panel, 
from which talesmen were usually summoned. 
The objection was overruled (A), 

In capital cases a tales may be granted for 
a larger number than the first process ; as for sixty, 
or forty, or any other even number that the court 

(0 6 Geo. 4, c. 50, s. 37- 

{k) King V. Dollni, -^ Bam. Bad Crea. 105. 
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thinks propefj in order to prevent the delay which 
may be occasioned by the defendant's peremptory 
challenges. And in this respect, the law in respect 
of a ta/ei in capital cases is different from what it 
is in any other case, it being an allowed rule, that 
in a!) other cases the t<iks must be for a less num- 
ber than the first process (0- 

But every subsequent tales, in capital as well as 
other cases, must be for a less number than the 
former, except the former be quashed, in which 
case the next may be for the same number (»i). 

The quashing the array of the principal panel 
does not quash that of the lales, but the inquest 
shall be taken of those returned on the tales, if 
there be enough ; and if not, others shall be added 
to them by a new tales («). 

Yet it seems agreed, that if all the persona 
returned on a habeas corpora, be challenged and 
drawn, there shall not be a tales awarded, but 
a new venire ; for the word lales plainly refers to 
some others, to whom the. persons referred are to 
be like (o). 

Only one juror appeared, and was challenged; 
but before he was set aside, the court granted 
a tales, by Montague, chief baron (p). 

If the first habeas corpora be quashed, the ha- 

(0 4lIa»k.P.C.4i,s. la. (p)AtWickham assizes, in 

<ni)Ibid.8.13. Bucl9,i684. NotatoTiials 

(") •'"d. s. 14. per Pais, 85. 

(o) Ibid. . 
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beM cdtpoi^a with 'a iaks cannot bvt l>e quaaliad 
^th it> wid tbe party mU8t go on in the same 
iiiaitocnr as if the venire had been only returned, 
•luid nothing done upon it $ for whete a process ia 
qmshed) all that follows it and depends Upon it, 
se^As of eourse to Ml with it (q)* 

It seems the stronger opinioni that a tales is not 
gtantable npop the return of a f)enire, but only 
tipon ike l^turn of a habeas corpora or distringas ; 
«1>6€atifiM^ it a)>fi^ars not before such return but 
thfl^ H foil jury may appear (r). 

inbe di^HngHs or habeas corpora^ with a com- 
matid to add so many more to those summoned 
on the t^ewere, is the first process againi»t the tales'^ 
but it is aaid not to be grantable wilii a msi 
prius, without having been first returned into the 
cdWt(!if). 

Upon a pbifies diotingas three only appear> the 
pkintfff pt^9 i^other distringas without praying 
tih^ tidies^ f^,A( the defendaht prays aia/es, the 
iDOiM id«ight to grant it(f). 

If the issue be to be tried by two coiinties, and 

end fuU iifiquest appear of otie county, but the 

ini|U^8t ri^ttiain for de&ult of jurors of tite other 

county, a ttd^s must foe Awarded to* the county 

"^ent th<^ <Jtefeuit is, <md not to the other («). 

(j) 4ttawk.P/C.4M.i4- (0 ^7^^ 359; ^WaU per 

(r) ibid. s. 15, . PaJs, 8a. 

(«) nrid. ». idi (tt) Trials perP^8l. 



It seems, that if the jnry are laboured ami do 
not appear, and talesmen are prepared for their 
turn, and there ia a great tumult de circumsttrntibm, 
the justices, at their discretion, may deny a talet, 
and adjourn in bank, notwithstanding the sta- 
tute (:c). 

The defendant cannot pray a (a&s till the plain- 
tiff hath made default (y)- 

But if neither of the parties requests a tales, the 
cause must go off for want of jurors. As where 
the defendant's counsel, perceiving a mistake ia 
the record whilst the jury were swearing, said they 
would make no defence; upon which the plaintiff's 
counsel, in order to avoid a nonsuit, and to save 
costs, refused to pray a tales, and though twelve 
had been sworn, yet there havinf; been no actual 
prayer of a tales, the cause was suffered to remain 
for want of jurors (z). 

The warrant for a tales at a trial in a county 
palatine, on issue joined at Westminster, is by the 
king's attorney-general (a), 

In this case a juror on the principal panel was 
challenged, and afterwards sworn on the tales by 
a wrong name; and thongb no fault was found 

(i) TriaJs per Pws, 8^. (*) Jenkint v. Fwtel, I Str. 

<y) Ibid. O5. 707 ; a Saund. 349, n. 

(a) 3 Cora. Dig. 174. 
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with tlie verdict, yet the court granted a new 
trial(6); : 

/ . When the jury is thus completed, they are sworn 
separately, as follows :~" You shall well and ti^uly 
try the issue joined between the parties, and a 
true verdict give according to the evidence ; so 
help, you God." In criminal prosecutions the 
oath is different ; " You shall well and truly try, 
and true deliverance make, between our sovereign 
lord the king and the prisoner at the bar, whom 
you ilhall have in charge, and a true verdict give 
accotding to your evidence ; so help you God." . 



/ OfAhB Behaviour of the Jury, and the Verdict. 

When the jury is sworn, the case is gone into 
at length by the counsel for either party, and the 
question supported on one side and answered on 
the other with the best evidence which can be 
produced. '^ The one general rule that runs 
through all the doctrine of trials is this, that the 
best -evidence the nature of the case will admit 
of shall. always be required, if possible to be had ;. 
but if not possible, then the best evidence that 
can be had, shall be allowed. For if it be found 
that there is any better evidence existing tiiaai is 



.'X 



{Vj ParKth y, l^omtonj 3 Ld. Raym. 1410 ; 1 Str. 640. 
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produced, the very not producing it is a presump- 
tion that it would have detected some falsehood 
that at present is concealed (c)." 

The law of evidence is a Bcience in itself: and 
what evidence the judge will admit on each par- 
ticular case is a question which need not here be 
caavasBed. It is a mere question of law, founded 
on reason and Justice, and has very little to do 
with the decisions of a jury. 

The jury, unless they can agree on the moment, 
are to withdraw from the court, to be kept to- 
gether (rf) without meat or drink, fire or candle, 
and to have no intercourse with any person, whe- 
ther interested in their decision or not, until they 
have agreed on their verdict (e). 

" In this recess of the jury," says Lord Chief 
Justice Hale, " they are to consider the evidence, 
to weigh the credibility of the witnesses, and the 
force and efficacy of their testimonies; wherein 
they are not precisely bound by the rules of the 
civil law, viz. to have two witnesses to prove every 
fact, unless it be in cases of treason, nor to reject 
one witness because he is single, or always to be- 
lieve two witnesses, if the probability of the fact 
does, upon other circumstances, reasonably en- 
counter them, for the trial is not here simply by 

(c) 3 Black. Cum. 318. to suffer any body to speak to 

(<^ A baLlifT is iwom to them, 
keep them together, and not (e) Co. Lit, aa?, b. 
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WittleS8el^ but by jury : nay^ it may bo fall out; 
&at a juiy upon their own knowledge may luiow 
a thing to be false tiliat a #itned8 swore to be trQe> 
or may kltovt ia witness to be incompietent or in- 
Cfedible^ though nothing be objected against him^ 
and may gime their verdict accordingly/' 

By Vavghan, C. J. the etidence which the jmry 
have of tbe feet ii^ much other than that which i» 
deposed in court : for they may hare evidence 
from their own personal knowledge fay which 
tbey may be assured, a:nd sometimes are, that what 
is depoi^ed in court is absolutely false ; but to this 
die judge is a stranger (/). 

Evidence is only given for the information <if 
conscience ; yet ^if no evidence be given on either 
aide, the jury tnay notwitltstandtng find a verdict 
either^ fot ' tiie ptaintilF or defendant; and even 
though the evidence be ghreh exclusive, they magr 
find against it (g). 

%fe jury may eat tmd drii^ by leave of Ibe 
cbn^ beffore they have agreed on their teidict (k). 
' If they^ealt «aHd drink et their own cost^ ii ^ 
only fine^le/btit €he verdict nvill stand good; but 
^tbeyeatiind drink aft 1^ 'co^ of ^e plaintiff, 
ffld find a vei^flict for bim, it 'will avoid the vw*' 
dictVbut if they find for'fhe defendsdft, it wiA^fte^' 
avoid it> 0^ iic i ^mwemo ; but if after they have 

(/) BusheWs case, Vaa^. Xg) ™aJs j)erPaBs^34g. 
14a. tJ*) W4Hp.. 
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agreed on the verdict, they eat aad driuk at the 
charge of the person for whom they have found, 
the verdict will stand good (i)- 

Jurora are hable to be fined if they take any 
kind of eatable with them from tlie bar, even 
though they do not use it ; but in this case the 
verdict was held to be good (k). 

In a case of necessity, as if a juror be suddenly 
taken ill, it is in the power of the court to suffer 
him to eat and drink at his own expense before 
he and his fellows have agreed on a verdict (t). 

If the ttial of a cause be very long, it is ustud 
for the court, the consent of both parties being 
first obtained, to give the jurors leav^ to eat and 
drink during the trial, at their own expense, or at 
the equal expense of both parties {m). 

In the late trials for treason, the jurors were 
permitted to eat, drink, and retire to rest, attended 
by proper officers, without requiring the formal 
consent of the parties. The irregularity was suf- 
ficiently justified by the necessity of the ca3e(n)- 

Upon the trial of an indictment for a misde- 
meanor, which continued more than one day, the 
jury, without the knowledge or consent of the 
defendants, separated at night ; held, that the 

(i) Co. Lit,. 337, ^i >* (0 7 -Bac. Abr. title Ver- 
Mod. 111. dklyU. 

(ft) Mowuon V. West, Leon. iin) Ibid. 

ipt, i33. <") Ibid.n. .,j . , ,. 

F 4 "'^ .k^t ' 
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TCrdict was not therefore void, and that it formed 
no ground for granting a new trial, it not appear- 
ing that there was any suspicion of any improper 
communications having taken place (0}.' 

If after indictment, arraignment, the jury 
charged, and evidence given, on a capital offence, 
one of the jurors becomes suddenly incapable, 
through illness, of proceeding to verdict, the court 
of oyer and terminer may discharge the jury, and 
charge a fresh jury with the prisoner, and convict 
him. In this case the prisoner was allowed at his 
option to challenge the eleven remaining jurors, 
who were sworn on the newjury(;)). 
■ When the jury have left the bar, no new evi- 
dence can be adduced, nor can they recall a wit- 
ness and make him repeat his evidence; for though 
he give no more evidence than he had given in 
court, the verdict will not be allowed (q). 

But they may have a witness recalled to repeat 
his' evidence in open court (r). 

The jury may not carry with them any writing 
which was not given in evidence in open court(s). 
When they carried with them papers which had 
1]een proved, but not read, although they affirmed 
&at they had not looked at them out of court, 

" (0) Eiag V. Kimear, 3 B. fy) Melatdfe v. Ikm, Cto. 

fcA.463. £liz. l8g. 

(;i) KUlg V, Edward, 4 (r) aHtiln'a P. C. 296. 

Taunt 309. - (si Trinls pet Pwi,3g7. 
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the verdict was set aside, it being a fault to take 
any thing without the court's knowledge ((). 

But in other books it is laid down, that if the 
jurors, when they go from the bar to consider of a 
verdict, do, without the leave of the court, or tlic 
consent of both parties, take with them any writ- 
ing, not under seal, which has been given in evi- 
dence, they are guilty of a misbehaviour, but that 
the verdict is good (it). 

In this case they took with them, an act of 
common council, which had been given in evi- 
dence : the verdict was holden to be good ; and 
by Holt, C. J. it was a very improper behaviour 
in the jury; but as the act of common council was 
evidence for both parties, the verdict ought to 
stand. In the case of Lady Joy, a verdict was set 
aside, because the jury did, without the leave of 
the court, or the consent of both parties, take witfa 
them a map which had been given in evidence-; 
but the verdict was in that case set aside, hecau^ 
the map was evidence for only one party, wbich 
is not the present case (j:). . ., 

The plaintiff delivered an escrow to a juror em- 
pannelled before he was sworn, who afterwards 
being sworn, and gone with the jury from the ba,r 

{() WA V. Taylor, Roll. H.; Co. Lit. 337, b; ja Mod. 

Trial, 714. 530. 

(u)7Bac.Abr.iitleJ'trdiri, Rhjiti, 148. " jj |,.^t 



id6 tlf^thelMm 

to his ocanpabvow^ ^ko ^fo^nd £or i&e plmxtiffi 
Ibe ^damtiff mid 43iMttaAit ^ emk(m pfonred iiie Jbune 
i^tidenoe astlult ?irilik(h had h&sa jffveixmtAbebsat^ 

After d^ ^ttPom'Ame ^one fFom Ite baiv ov»v£ 
^em left lri» ^k^vt^ and vdturned wsOi « KK]f>y ^ 
^^eotirt-ro]liQlik4iaiijd> 4toid itold them >that the 
merits, with whi6h he was ferieetly inett aEU> 
'quaiMed; ^cfFe ^ilh 4:he plaintiff. <ilarei^)Oa ithe 
'^thet' jttFcMdy before ^t a ^diiferaot <0piiiioQy wcxe 
prevailed 4ip<Mi % ^im 4o give a Terdi<5t :for the 
^lainftiSffl 1%e Mrdi^t was ditetvmrda s^ .aaiflE ^. 
* On «A ^Md about moiiage) ^o «^hiin£ IiooIdb 
%ere^i^H%'evid($nee> one of Which was ddii«»red 
Hb the jWf iiBk'QXSntt, by the assent of parties, the 
^plaititifir^ ^Itorn^y delivered the otbe^ to the jmy 
^oat dfeoifit/attd without assent : on a verdiet fo<r 
{fSi^'plahitiff, it^as questioned whether (Ms should 
^t691 Ike Terdiet. Judges $^opham and Gaudy 
'were of opinion ffa£^ it sJioUld not avoid ittie veip- 
diet, for that the book hod been 'given in evidence 
in -'court, and that the other ^parly might JaiaveaQ- 
^liwieredit^ %ut Fenn^r and Clench held the eon- 
*traiytJiwmon,.for {hat^be book might contain new' 
matter> which would further influence the jury, and 

« 

^y^ '^MAb pet F)aiB,-2|54, («) Goodman ▼ Coddrihgtan, 
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because the verdict was given for the plaintiff, 
who had delivered the book. Judgment was af- 
terwards given for the plaintiff (d). 

If the defendant in the former case had given 
in the book, and thejuryhad found for the plairttiff, 
the verdict would have been good. 

A paper not under seal, which was given is 
evidence, was delivered to the jury; this did not 
avoid the verdict, because here can be no euc^ 
fear ; and by Rolle, J. if any writing, though not 
given in evidence, be delivered to the jury by the 
court, it shall not avoid the verdict. And in the 
principal case the verdict was avoided (i). 

In short, it is a general and undisputed rule, that 
the jury may not see or carry with them any other 
evidence than that which is delivered them by 
the court, and by the parties themaelves brought 
into court and given in evidence (c). But a juror 
may give any evidence with which he is personally 
acquainted, either privately to the jury after thay 
have retired, or openly in conrt. 

However, if a jury give a verdict on their own 
knowledge, they ought to tell the cqurt BOj that 
they may be sworti as witpesaes; uid the fair vAJ 



(a) Vicaiy v, Furthmg, (<■) JMce ef Bkhmmi v. 

Moor.43a. B'ik, l Ventr. 135; Co, lit, 

<6) Trials .per Pais, 356. aa?, b. 
Farl/iing'i case, 37 Elii. 
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way 18 t6 tdl the cotirt before tbey ar^ strbiiy tha^ ^ 
they have eridence to give {ji). ' ' - ' ^ vi ^ \ 5. 
One Beverley, of Stiffoft/ iti barrister; vmsrifeK 
tamed on a j^ry for the trial of a ctfusre Which had 
been tried twenty years befoiie in the ExxSheque^r ' 
he had been present at the former triftl/iaafd fanU) 
beard great evidence to make a de^ franduledt, 
ivfaich was'how the subject of contenttbnf in -tiie 
present case, he 'demanded of the court ^whether 
he shonldiiifoTm the rest of the jury prrrWsely-'of • 
this/dr conceal it, or deliver it in open court?' The 
court ordered him to come into court, and deltvcnr 
all his knowledge which he heard then provefl, 
(whi<5h evidi^nce was not now given, because the 
. parties wef^*^d^a:d) ; he was not sworn again, but 
gfeV^ evidence on his' oath as a juryman (e).- 

OBut "where ii^as alleged, in arrest of ju^^ooient, 
that a juror delivered to his companions an escrow 
as evidence, which had not been given in evidence 
at' the trial, th^ court adjudged it to be no canle 
to arrest judgment,' unless it appeared - to^ haire 
beeti delive'reo by the pfSarty for whom- the ^ver<Sct 
was given </). 

- If any of the 'patties, their attomies or solicitors; 
speak any thing to the jury before they are agreed 

(3) I Salk. 405 ; Avm. 7 1656, B. R. ; Trials per l>ais. 
Modi 2. :a58- 

(/) Moor. 546 1 Trials per 
(e) Duke v. Ventrky Mich. Pais, 356. ' 
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relating to the cause, viz. that it is a dear cause, 
or 1 hope you will Jind for such a one, or the like, 
and they find accordingly, it shall avoid the ver- 
dict ; but if words of salutation, or the like, pass 
between them, it shall not (g). 

It is well known that the jury must be unaninioufl 
in their verdict ; but they may not draw lots, or 
decide by chance, in case of a difference of opi- 
nion. On affidavit that, being divided in opinion, 
they threw cross and pile, the court set aside the 
verdict, and ordered the jury to appear to an in- 
formation (A), 

But where the jurors, being divided sis and 
six, agreed by lot, putting two sixpences into a 
hat, that which the bailiff took, that way the ver- 
dict should go, which was for the plaintiff, and 
two pence damages ; the court would not grant a 
new trial, because it appeared by pumping a jury- 
man, who confessed all (i). 

In this case the jurors threw dice for whom 
they should find a privy verdict, and without 
conferring afterwards together, confirmed their 
privy verdict in open court. The verdict was set 
aside; and per cut. as our estates, Uberties, and 
lives, are in the power of jurors, they ought to.be 

• Cg) DokeofRkhmond v. 8o5;-Uaie v. Cow, i Stra. 
Wiie, I Ventr. lag. 64a. 

(i) Ffior V. Paetrt, i Keh. 
(4) Toy V. Harden, 3 Keble, 8 1 1. 



•wwre fileieraufied in jthe findiag .4>f tlieir ipiivy 
arardipi,. tod . tiiey bad jQOt tay cooferesi^ Vo%^ 
iher afterwards, before tbey gave tb^ ¥«irdilA 19 
opoan couDt'(i)« <. v i^ 

But iwhera die : jnf ors, ifjho could >noit ^jagim* on 
ihm Tdcdiety dietermmed byitQtei.tiod ge^e'^bair 
Te]xlikt>accoEding}tofbe grefUer zuuHbertof yotesi 
Ihe verdict was held good (Q. 

In^hb jcwe^rper t^M". if they, oidy aoquiesoe in 
finding the verdict, that is sufficient; lud Uiey 
jshall not now be cec^yed to ^y that ^tfiey Aid 
jaat>aGqute8oe .(m). 

r tOn an affiidatit of two jurors^ thdt the jury, 
being divided in thlssir opinion, tossed qp^iand tthp 
|)Iaint|ff ofvodi the court refus^ed theiaffidaxitfYota 
•anyof ihe^ijiirymekL theinadves, in aU df iwbom 
such conduct was avery bigh misdemieanor: hvA 
m levery such ;case the ;court must tkraire their 
Imowiedge ifrom some other flouree, such .as 
-somebody. having, tieen ihe transaction ^r^ugh 
iL^a^in^w, orfayjsotne .suoh other means {n)k 
. in this>x)as&^ight of the jury, , notwilbstsdnditig 
the evidence ^was against the defendant, agrted 

« 

1 Freem. 415. Sayer, 100« 

(f) iAMW,ijOmb. 14. (n) Vane v. IklawU^ 1 T. 



Id £iid him not guihy ; the other four were of 
n coutcaiy opiaioii, and on the next juarning ±no 
of the four agreed with the eight to And himtioC 
-goiJty, the other two afterwards agreed that the 
ibremau should afibr tlieir verdict not guil^, 
aod that if the court disliked it, they should 
change their verdict, and find him guilty; :the 
coiiit not approving the verdict, examined them 
hy the poE; ten of the panel affirmed their verdict^ 
but the two last discovered the whole manner irf 
their agreement, whereupon they were sent badt 
and found the defendant guilty ; the foreman was 
afterwards fined one hundred marks ; the Otbar 
fieven, who agreed with him at first, forty pounds 
each; the two, who agreed in the morning, twenty 
pounds each; the whole ten were imprisoned.; but 
the other two were dismissed, but blamed by the 
court for such a manner of consenting (o). 

On a Tule.nfsi' for a new trial being granted, aa 
an affidavit of the foreman of the jury that the 
verdict had been decided b-y lot, and on an affi- 
davit by a person standing without the room ib 
which the jury were, :thnt he had heard the juiy 
disputing, and a proposal from one of the juroFs 
to draw lots, the court dischai^ed the rule; and by 
'Mansfield, C. J. "we are all of opinion, that the 
affidavit ef e juryman eannot 'be received. It is 

(o) Walfv. Braiia, Cro. Elii. 779. 
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singular, indeed, that almost the only evidence of 
which the caee admits should be shut out ; but 
considering the arts which might be used if 
a contrary rule were to prevail, we think it neces- 
sary to exclude such evidence. If it were under- 
stood to be the law that a juryman might set 
aside a verdict by such evidence, it might some- 
times happen that a juryman, being a friend of 
one of the parties, and not being able to bring 
over his companions to his opinion, might propose 
a decision by lot, with a view afterwards to set 
aside the verdict by his own aiEdavit, if the 
decision should he against htm {p). 

When the jury are unanimously agreed, they 
return to the court, and their foreman delivers in 
their verdict. 

It is said that, in cases of life and member, if the 
jury cannot agree before the judges depart, they 
are to be carried in carts after them, so they may 

I give their verdict out of the county (5). 
If the foreman delivers a wrong verdict, it may 
be set aside. In this case two issues respecting 
right of way were joined; the foreman gave ia. 
their verdict, as a general verdict, for the defend- 
ant, upon both issues ; but eight of the j ury made 
affidavit, " that it was the meaning and intention of 
tht! whole jury to find the former issue for the 



(p) Owen V. Wurinirton, {g) King v. I^ds^tgiintf 

1 N. R. 339. I VeBtr,97. , |^ ^ -j- - 
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defeadant, and the latter for the plaintitf, and that 
this mistake was discovered by them an hour 
afterwards, but not till the judge was gone to his 
lodgings:" the verdict was amended, and the 
latter of the two issues found for the plaintiff (r). 

But the court will not at a distance of time 
after the trial amend the postea, by increasing 
the damages given by the jury, although all the 
jurymen join in an affidavit^ stating their intentioa 
to have been to give the plaintiff such increased 
damages, and that they conceived that the verdict 
they had given was calculated to give him such 
sum: the proper time fur requiring such aa 
explanation is at the trial (s). 

If the judge, before whom a cause is tried, have 
a doubt as to the propriety of finding a verdict, 
he may direct the jury to find one de bate «sej 
which verdict, if the court shall be of opinion 
that a verdict ought to have been found, shall 
stand it). 

This verdict may either be general or special: 
in the former case they find generally and. wholly 
for one party or the other; in the case of a special 
verdict, they must be agreed on the fact, but may 
reserve any point of law, of which they are 

(r) Ctganv.EWen, iBurr. (() 7 Bac. Abr. lille Ter- 

383- diet, A. 

(») Jackton V. WiUiavuon, 
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dtmhttal, to be determined by the discretion of 
the court. They may, however, in all instances 
give a general verdict, unless the judge is doubtful 
as to any point of law, and wishes the case not 
to be finally decided, until he has satisfied 
himself on that point, or unless the counsel for 
botfi parties ^ree to take a given apecial verdict ; 
ia both Tvhich cases the jury had better find 
a special verdict, though they may, if they please, 
determine both on the fact and the law; "the 
jury, if tfeey will take upon them the knowledge 
id the law, may give a general verdict, yet it is 
dwagerous for them so to do ; for if they do mis- 
take the law, they run into the danger of an 
attaint ; therefore, to find the special matter is the 
aa&Bt way where the case is doubtful (u). 

A special verdict is so called because som 
matter of fact is thereby found specially. 

TIk design of a special verdict is to submit 
some question of law, which arises upon the 
matter of fact found specially, to the consideration 
of the Court (7). 

ITie court cannot refuse a special verdict, if it 
be pertinent to the matter in issue (y). 

The jury may give a special verdict, and find 
thejnatter at lai^e m chescun issue en le monde, so 

(a) Co. Lit. aaa, a. (y) Cfclit.aaE;,B. 

(j) 7 Bac.Abr.tit. Fmiie(,D. 
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that the matter found at large tend only to the 
issue joined, and contain the certainty and yerity 
thereof (z). 

A special rerdict may be found in criminal 
cases as well as civil (a). 

In criminal prosecutions the jury may find 
a special verdict, or may find the defendant guilty 
in part, and not guilty of the rest, oi may £ad 
him guilty of the fact, but vary in the manner (6). 

If the judge, before whom the cause ia tried* 
take upon himself to determine the question of 
law, concerning which the jury doubt, and direct 
them to find a geneml verdict, they may find tiueb 
general verdict (c). 

It is said that if the jury are dissatisfied vi& 
the determination of ^e judge, as to the questioa 
of law concerning which they donbt, they are not 
obliged to follow his direction, but may find 
a. special verdict (rf). 

But it is likewise said, that die jury will, if tbejr 
are well advised, find a general verdict in evary 
case wherein the judge determines the questtcm 
of law oonoerning which they doubt, and directs 
tliem to find such verdict (c), 

(i) Trials per Pais, aUo. (J) Lord lUym. 4404; 

<b) 4 Black. Com. flfil ; 7 Bac. Abr. title Verdict, D. 

Trials per Pais, 379, («) Ibid, ; Bac. Abr. j Fost. 

W aHale'iP.C.3<n. 3^ 
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When a special verdict is found, the plaintiff's 
attorney generally gets it drawn from the minutes 
taken at the trial, and settled by his counsel or 
Beijeant, who aigna the draft. It is then delivered 
over to the opposite attorney, who gets his coun- 
bgI or seijeant, to peruse and sign it; and when 
the verdict is thus settled and signed, it is left 
with the clerk of nisi prius or associate in a town 
cause, or with the associate in the country, who 
makes copies for each party. The whole proceed- 
ings are then entered, docketed, and filed of re- 
cord ; after which a concilium is moved for, a rule 
drawn up thereon with the clerk of the rules in 
the King's Bench, or secondaries in the Common 
Pleas, the cause entered with the clerk of the 
papers or secondaries, copies of the record made 
and deHvered to the judges, and counsel instructed 
and heard, in like manner as in arguing upon 
a demurrer. In the King's Bench, a special ver- 
dict mnst be set down on the paper for argument 
within four days, and cannot be set down after- 
wards, without leave of the court ; and in the 
Common Pleas, the clerk of the dockets makes 
six copies of the special verdict ; viz. four for 
the judges, and two for the Serjeants on each 
aide(/). 

The minutes for a special verdict are to be 
approved of by the judge, it being his province 
( n Tidd, Mg. 
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to take care that the question of law be fairly 
stated ; and they ought to be delivered to the jury, 
before they find their verdict (g). 

The mimitee for a special verdict ought to be 
signed by one of the counsel for each party (A). 

But if all the counsel for one of the parties 
refuse to sign the minutes for a special verdict, 
the judge may direct the jury to find one from 
the minutes as sigued by one of the counsel for the 
other party (A). 

If a special verdict be not drawn up according 
to the minutes, as signed and approved of at the 
trial of the cause, the court may order it to be 
amended from the minutes (/c). 

The court will never entei tain a doubt concern- 
ing any thiug that is not submitted to their con- 
sideration by a special verdict, but will on the 
contrary intend every thing, which can be fairly 
intended, in order to support the verdict (/). 

Another method of finding a species of special 
verdict is, when the jury find a verdict generally 

(g) 7 Bac. Abr. title Fer- jury. I have therefore stated 

dici, D. the mode of dravriiig up « 

(h) Il>id. special verdict ; and for a\\ 

(1) Ibid. subsequeot questiuus must 

(ft) Ibid. It is not within refer thu reuder to Bac.AW. 

the limits of this vTork to give as above quoted. ' " 

any further account of ver- (/) 7 Bac. Abr. title Wtr- 

dfcti than as relates ta the dkt,!). ■ ■ f'i'qt 



fof either (mrty, but siibjeet nererthelesa to the 
t>piiiioii of the court, on a special casia, stated by 
the counsel on both sides, ^th regard to a matter 
t^f law; which has this advantage oyer a special 
verdict, Aat it is attended with much less exp^:ise, 
tmd obtains a speedier decision; ^e pokeah^ing 
atayed iifi the hands of the officer of iitst primp 
till the qdestion is determined/ and the verdicH: i3 
then entered for the plaintiff or defendant^ as the 
case may happen. But as nothing appears upon 
the record but the general verdict, the parties are 
precluded thereby from the benefit of a writ of 
error, if dissatislted with the judgment of the 
court upon the point of law. Hie court of Kiog's 
'Bench will take no cognizance of a special ease 
reserved* upon the trial of an indictment ai the 
sessions (m). 

▼erdicts again are public and privy ; the former 
is given in open court> and deiinilave ; the latter is 
given out ofxourt, before any of the judges, after 
die court is broken up : in this case, t|^ jury ob- 
i»in leave to ^e their verdict privily to the 
judge out of court (n) ; but this privy verdict must 
on a subsequent day be confirmed by a public 
verdict given in open court (o). 

A privy verdict is so called, because what is 

(«^ Tidd, 870. (n) 3 Black. Com. a77> («) Wd- 
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tliereby found ought to be kept secret, until a Ter- 
dict is given in open court (^). 
f A privy verdict cannot be given in a criminal 
case, that concerns life or member (y); but by 
Hale, C. J. a privy verdict may be taken in per- 
jury, or wherever the king is party, unless ip 
case of life and death (r). 

The jury may not give a privy verdict in cases 
of life and death, because the jury are com- 
manded tc look upon the prisoner when they give 
their verdict, and so the prisoner is to be there 
present at the same timej but in criminal cases, 
where the prisoner is not to be personally present 
at the time of the verdict, a privy verdict may be 
given (s). 

■In cases between party and party, the jury may 
give a privy verdict before any of the judges of 
the court, may eat and drink, and the next morn- 
ing in open court may either affirm or alter their 
verdict (i). 

The jury, who by a privy verdict had found for 
the defendant, did by a verdict given in open 
court, find for the plaintiif. Both verdicts being 
returned upon the poslea, it w^,s holdeu that the 
latter should stand : and by the court, the verdict 

.(jj) Co. lit. 228, a. (j) King v. Ltii^agbnt, 

(7) IbiiL 4, 360. Ruym. 193. 

(r) Kkg V. Lord Filf (1) Co. ^t. aa?, b. 

M(t«r, 3 Ketle, 459, ■.:.-i.i.; 1 
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. • • • • 

giTeh in bpen court is Ae binding VerJKct/ the 
other being only alloiired for the ease df the 
jury(tt). ^ [ 

If the verdict had been for the plaintiff/ and 
defendant had afterwards treated them, ^d'they 
had changed their verdict, it would be Toidtx)': 
not so, if they had been treated by the party for 
whom the privy verdict had passed ; for if that 
were the case, most verdicts given at the assizes 
would be void, for there it is usual for the jury 
US receive a collation after the privy verdict grv^, 
•from him for whom they find (y). '^' ' 

One was committed for sending a note to a 
juryman, afl«r a privy verdict was given, to know 
what verdict they gave (z). / ' 

But, if the judge hath adjourned the court to 
his own lodgings, and there receives the verdici, 
• it is a public and not a privy verdict (a). ' 

A verdict, finding matter uncertainly or ambi- 
guously, is insufficient, and no judgment can ;\)e 
given thereon ; and a verdict that finds part of thb 
issue, and fifids nothing for the residue, is insuffi- 
cient for the whole, because they have not tried 
the whole issue wherewith they were charged (6)/ 

(u) Saunders v. Freeman^ (z) Anon, ibid. 49. 
Dyer, 317. (a) 3 Blac. Com. 377, n. 

(x) Co. Lit.aa7,b. (b) Co. lit. »27, a. 

(y) Duke -of Bkhmxmd r. 
ITw, 1 Ventar. 125, 
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If the jury give a verdict for the whole usue 
nnd more, that which Js more is surplusBge, and 
shall not stay judgment (c) . 

In an action on the case on assumpsit to pay 
the value of such goods as were of J. S. and his 
partners, the defendant pleaded that the goods 
were not J. S. and his partners, and issue thereon, 
the verdict found the value for the plaintiff. 
Finch, for the defendant, moved for a. repleader, 
which by Twisden, cannot well be, bqt rather 
a venire de novo. On the venire de novo, the jury 
found the issue and ulterius an impertinent thing, 
which, by Twisden, is well enough; and there- 
fore the court would make no rule for any re- 
pleader (d), 

In many cases, nay, almost in ail, the jury 
ought to find more than is put in issue, otherwise 
their verdict is not good ; and therefore they are 
to assess damages and costs, because it is parcel 
of their charges, as a consequent upon the issue, 
though it be not part of the issue in terminis {e), 

A verdict must be sufficient in matter and form, 
be it special or general, and therefore a jury roust 
find damages and costs where they ought to be 
found (/). 

It is ip general true, that if the jury do nbt, 
(c) Co. Lit, aa7, b; Trials 1 Kcb. 289, agi. 
j>er Pais, 287.' (e) Trials per Pais, 

((0 I'oMrfeuwUe v. UaelUn, (J) Ibid. 
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^here damages or co&ts ought to be a^fiteased^ 
assess either or both, as the case may requiK^ the 
verdict is bad (g). 

When the verdict is once given and recorcled, 
the jury cannot vary from it ; but before it be t^ 
corded, they may vary from the first offer of their 
verdict, and that verdict which i$ recorded sbaU 
stand (A). 

If a jury, who by mistake or from partiality 
have given an improper verdict, and of thcoKL- 
selves give a different verdkt before the improper 
verdict is recorded ; or if, at tlie recopimendation 
or by leave of the judge, they go together again 
before the imprpper verdict is recorded,, and after- 
wards give a different verdict, the verdict which 
18 last given shall stand (i). 

In a writ of conspiracy against two, the jury 
gave ^ verdict of guilty as to -one, and of not 
guilty as to the other. At the recommendation of 
' the judge they went together again to reconsider 
their verdict, and afterwards gave a verdict of 
guilty as to both (A). 

The title to three acres of land being in issue, 
the jury as to one of the acres gave a verdict for 
the plaintiff, and as to another for the defendant^ 
but as to th& third, said they were not agreed. 

(g) 7 Bac. Abr. tkl©, Ver» (i) 7 Bac. Abr.tiUc Verdict, 
dictyZ. G.;Plowd.ai3. 

(A) Co. lit 337 h. (k) Bac. Abr. ibid. 
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By leave of tlie court, they went together again 
to consider of a verdict as to the third acre, 
Afterwards, without taking any notice of the 
verdict already given, they gave a verdict as to ali 
the three acres for the plaintiff: the latter verdict 
was upon great deliberation, holden to be good (/). 

It is said, that after the jury have given a ver- 
dict of not guilty in an indictment of felony, the 
judge may, if the verdict be in his opinion con- 
trary to clear and full evidence, send them out 
again to reconsider their verdict ; but it is like* 
wise said, that if the jury will stand to their ver- 
dict, the judge is bound to receive it(m). 

It is a general rule that the jury must all agree 
in finding their verdict, but they need not agree 
in the reason for finding it as it is found ; and if 
a reason he given by one or more of them, upon 
a question being asked by the judge for finding it 
as it is found, this is not to be considered or re- 
corded as part of the verdict (n). 

Of the Dischm-ge of the Jury. 

It seems anciently to have been an uncontro- 
verted rule, and hath been allowed even by those 
of the contrary opinion, to have been the general 

(0 7 Bac. Abr. title Ver- (n) ButheU't case, Vaugh. 

diet. Djer, 204, 205. 150, 

(m) Bac. Abr. ibid. 
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tradition of the law, that a jury sworn andchairged 
in a'capital case cannot be discharged without the 
prisoiier's consent till they liave given a verdict: 
and notwithstanding some authorities to the cos* 
toury in the reign of Charles II. this hath beein 
hqlden for clear law both in the reign of James 
II. and since the revolution (o). 

But in a case of indictment for theft, the' pri^ 
fipner. pleaded not guilty, and a jury was swom: 
the witnesses not appearing were suspected to bd 
tampered with by the prisoner ; the jury were dis- 
charged, and the trial deferred (p). 

When the verdict is delivered and recorded the 
jury are discharged (9)1 unless, as if often the case, 
they are sworn to try another issue (r). 

Jurors in all civil causes are to be paid for their 
tKOvtde and attendance, and the quantum is to fa« 
proportioned according to the distance of place, 
badness of the weather, &c. (5). 

By 24 Geo. jj, c. 18^ s. 2, ilo juryman may take 
more than the sum of money which the judge 
who tries the issue shall think just and reasonable, 
not exceeding the sum of one poUud one shilling, 
eitcept in causes wherein a view hath been or shall 
be directed. 

(0) 2 Hawk. P. C. 47, s. 1. (r) 6 Geo. 4, c, 50, s. a6. 

.(j>) King V. Jgm P. l Ven- («) 3 Bac. Ahr, title Jtirtet, 

tris, 69. G. 

{q) 3 Bl. Com. 378. 
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If some of the jurors appear and the trial goes 
qS pro ditfeciu juratoFum, those who appear are 
not to be paid ; for nobody has received any be- 
nefit for their attendance, and consequently not 
obliged to make them any recompence. Bat 
where the parties agreed before the day for which 
the jmors were summoned, and the summons was 
not couatermanded, the court on motion, ordered 
the attornies. on both sides to pay those who ap- 
peared (/)- 

If the jury find a special verdict, the charges of 
the jury are borne equally by both parties (w). 

Every juryman, having duly attended or served 
until discharged by the court, (upon application 
made to the sheriff' or under-sheriff" before he de- 
parts from the place of trial), may receive a cer- 
tificate testifying his service, on 'payment of one 
fihilling (j). 

Of Embracery, 

By the seventy-first section of 6 Geo. IV. c. go, 
embracery is attended with the same punishment 
as hitherto ; it is enacted, " that every person who 
shall be guilty of the offence of embracery, and 
every juror who shall wilfully or corruptly consent 

(() 2 Show. 248; For the eiiemptioiii obtained 

(u) 3 Lciin. 174. ■ by this certificate, see ante p. 

(i) 6 Geo. 4, c. 50, s. 40. 38. 
03 



thereto^ ffbaH and may be reepecfheij pfot^eded 
against by mdiGtment or information, and b^ piK 
nisbed by fine and imprisonment, in like manner 
as every sm:h person and juror might have been 
before the passing of this act*'' 
; Embracery is an attempt to influence a jury 
corruptly to one side by threats^ gi^* promises, 
persuasions, entreaties, money, entertaimnents, 
and the like. The punishment for the person em- 
bracing is by fine and imprisonment; and for 
the juror so embraced, if it be by taking money, 
the punishment is perpetual infamy, imprisonment 
for a year, and forfeiture of the tenfold value (y). 

Neither the party himself, nor his counsel, nor 
attorney, nor any person whatsoever, can justify 
any indirect practices of influencing a jury, either 
by giving or promising them money, or menacing 
them, or instructing them in the cause before^ 
hand (z). 

It is an offence of this kind for a mere stranger 

so much as to labour a juror to appear and act 

^ According to his conscience (a) ; but it is no ofience 

for the party himself, or for any person who can 

justify an act of maintenance, to do so (6). 

It is also an ofience to give money to a juror 
after the verdict, unless it be openly and fairly 

(y) 4 Bl. Com. 140. {b) Ibid. s. 8/ Trials per 

(«) 1 Hawk. P. C. 85, «. 5 Pais- 2^7. 
(a) Ibid. s. a. 
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given to ail alike, in consideration of the expenses 
of their journey, and trouble of their attendance (c). 

The bare giving of money to another to be dis- 
tributed amongst the jurors, whether distributed 
or not, savours of embracery ; it is an offence of 
the like kind for a person, by indirect means, to 
procure himself or another to be sworn of a tales, 
in order to serve one side. 

It is as criminal in a juror as in any other per- 
son to endeavour to prevail with his companions 
to give a verdict for one side, by any practices 
whatsoever, except only by exhortations from the 
general obligatioas of conscience to gire a true 
verdict (d). 

Offences of the above nature subject the offender 
either to an indictment or action, in the same 
manner as all other kinds of unlawful maiotenanca 
do by the common law. Also it seems that if 
an act of embracery were not known before the 
trial of a cause, so that the party to whose pre- 
judice it was intended had no opportunity to pre- 
vent the ill effects of it, by challenging tlie juror 
who was practised upon, it will be a good ground 
to move the court lo set aside the verdict (e). 

In an information for a conspiracy in the nature 
of embracery, Hale, C. J. refused to hear any 
motion in arrest of judgment j two of the defen- 

(c) 1 Hawk. P. C. 85- s. 3. W Ibid. B. 7. 

(^ Ibid. 3. 4. 

G 4 
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dants in the present information had procured- 
themselves to be sworn de drcumstantibm upon 
the trial of an issue^ and had obtained a verdict 
for the defendant (/). 

,Hawkins says, he never^ in his own experience, 
knew such a motion refused to be heard : and the 
present practice is to hear such a motion (g). 

• (J) King T. Opie, l Saund. of embracery, vide HawkiDs, 

30 K Pleas of the Crown, aboro 

(g) Ibid. 30a. n. For more referred to. 
full information on the subject 
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Warrant for returning Lists qfJurori. 

County oiVTO the High Constalile, {or, to A B, ode 
of the High Constables] of the HunUred 
[Lathe. Wapentake, or other like district] 
of within tlie County aforesaid. 

THESE are to require you, within fourteen days 
after the receipt hereof, to issue and deliver (in the form 
hereunto annexed, or as near thereto as may be) j'our 
precepts to the churghwardena and overseers of the 
poor of the several parishes, and to the overseers of the 
poor of the several townships within your constable wick, 
requiring them to make out and return true lists of 
jurors, and you are at the same time to annex to each 
precept a sufficient number of the forms of returns left 
herewith, and if you find that the number now left with 
you is not sufficient for all the places in your constable- 
wick, you are to apply to me for more ; and you are 
further required to attend at a petty sessions, in the last 
week of Sirptember next, (of which you shall have due 
notice'^, and such lists as you shall there receive you 
are to deliver to the next court of quarter sessions for 
this county [riding or division], on the first day of its 
sitting, and at the same time to make oath of your re- 



capt of such lists, and that no alteration has been 
made therein since your receipt of them. 

If there is any parish within your cohstablewick that 
has no overseers of the poor except the churchwardens^ 
you are in such case to treat them as the churchwardens 
and overseers of such parish, and to direct your precept, 
together with a sufficient number of forms of return, to 
them accordingly ; and if there is any parish or town- 
ship which extends into any other constablewidc besides 
your own, you are to treat every such parish or town- 
ship as within your constablewick, provided the principaf 
church of every such parish or township is situated 
within your constablewick,' and you are to issue 
your precepts, with a sufficient number of forms of 
iretum, accordingly ; and these several matters you are 
in nowise to omit, upon the peril that shall ensue. 
Given under my hand, at in the said county^ 

the day of in the year 

C D. clerk of the peace for the said county, 
[riding or division]. 

' N-' 2. 

t 

Preempt for returning Lists of Jurors. 

' j TO the Churchwardens and Overseers of the 

^/*i' ( ^^"^ oiik^ Parish, [or, to the Overseem 
mil.° J of the Poor of the Township] of ■ . 

BY virtue of a warrant firbm the clerk of the peace 
1^ the said county [riding or division] unto me iBreeted^ 
you arfe hereby required to make out, before the first 
day^ Of ,Sephniher next, a true list in writmg^ in th« 
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form hereunto annexed, containing the names of all 
men, being natural bom subjects of the king, between 
the ages of twenty-one and sixty, residing within yoWr 
parish [or township], qualified to serve upon juries ; 
that is to say, of every such man who has in liis own 
name, or in trust for him, a clear income of ten pounds 
by tlie year in lands or tenements, whether of freehold, 
eopyhold, or customary tenure, or of ancient demesne, 
situate in the said county, or in rents issuing out of 
any such lands or tenements, or in such lauds tene- 
ments and rents taken together, in fee simple or fee 
tail, or for his own lite, or for the life of any other 
person ; and also of every such man who has a clear 
income of twenty pounds by the year in lands Or 
tenements situate in the said county, held by lease 
for the absolute term of twenty-one years or sonie 
. longer term, or for any term of years determinable on 
any life or lives ; and also of every luch man who is 
a householder in your parish [or to-miship], and is rated 
or assessed to the poor rate or tlic inhabited house 
duty on a value of not leas than twenty pounds [if in 
Middlesex thirty pounds], and also of every auch man 
who occupies a house in your parish [or township] 
containing not less than fifteen windows ; and you are 
required to make out the said list in alphabetical order, 
and to write the christian and surname of every man at 
full length, and the place of his abode, liis title, quality, 
calling or business, and the nature of his qualification, 
in the proper columns of the forms hereunto annexed, 
according to the specimens given in such columns fw 
your guidance. 

g6 
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And if you have not a sufficient number of format 
you must apply to me for more ; and in order ti 
3fou in making out the Uat, you are to refer lo the poor 
rate, and you may, if you tliiiik proper, apply to any 
collector or assessor of taxes, or any other officer who 
has the custody of any house tax, land tax, or other tax 
assessment for your parish [or, township,] and take 
from thence the names of men so qualified : and in mak- 
ing such list you are to omit the names of all peers, all 
judges, all clergymeo, all Roman catholic priests who 
ahall have duly taken and suhscribed the oaths and decla- 
ration required by law, all ministers of any congregation 
of protcstant dissenters whose place of meeting is duly 
registered, provided they follow no secular occupatior 
except that of a schoolmaster, and produce to you a cei 
tificate of some justice of the peace of their Jiaving 
taken tlie oaths and subscribed the declaration required 
by law ; all sergeants and barristers at law, all members 
of the society of doctors at law, and all advocates of, the 
civil law, if actually practising, and all attornies, soli- 
citors and proctors, if actually practising, and having 
taken out their annual certtficatee ; all officers of the 
courts of law and equity, and of the Admiralty and 
Ecclesiiistical courts, if actually exercising the duties of 
their respective offices j all coroners, all gaolers and 
keepers of houses of correction, all members and licen - 
tiates of the royal college of physicians in London, all 
members of tlie royal colleges of surgeons in London 
Edinburgh and Dublin, and apothecaries certificated by 
the court of examiners of the Apothecaries Company, 
if actually practising as physicians, surgeons or apothe- 




caries respectively ; all officers of the navy and army on 
full pay, all pilots licensed by the Trinity-houie of 
Dep^ord Strtind, Kingston-upon-HvU, or NnvcastU- 
upon-Tifjif, and all masters of vessels in the buoy and 
light service employed by cither of those corporations, 
and all pilots licensed by the lord warden of the cinque 
ports, or under any act of parliament or charter for the 
regulation of pilots in any other port ; all the household 
servants of his majesty, all officers of customs and ex- 
cise, all sheriffs officers, high constables and parish 
clerks, and also all pereons exempt by vfrfue of any pre- 
scription, charter, grant or writ. 

And when you have made out such list, you are au- 
thorized to order a sufiicient number of copies tliereof 
to be printed, [the expense of which printing will be 
allowed you by the parish or township,] and you are re- 
quired on the three first Sundays in September next, to 
fix a copy of such list, signed by you, on the principal 
door of every church, chapel or Other public place of 
religious worship witliin your parish, [or townBhip,^ and 
also to subjoin to every such copy a notit^e to the fol- 
lowing cifect, inserting the time and place, of which 
you shall be previously informed : — " Take notice, that 
all objections to the foregoing list will be hetwd by the 
justices in petty sessions, on the day of September 

nest, at the hour of at ;" and you must allow 

any inhabitant of your parish [^or township,] to inspect 
the original list or, a true copy of it, during tlie tliree 
first weeks of Septetnber next, gratis ; anil you arc also 
further required to produce tlic said list at such petty 
sessions,, and there to answer, on oath, wch questions 
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as shall be pat to you by his majesty's justices of the 

peace there present, touching the said list ; and these 

several matters you are in nowise to omit, upon the 

peril that may ensue. Given under my hand at 

in the said county, the day of in the 

year — ^ — . 

C. D. High Constable. 

The form of precept in Welles is to be altered according 
to the difference of qualification. 

No 3. 



• 


Form of Returns. 




County of^ THE Return of the Churchwardens and Over- 


> seers [or^ of the Overseers] of the 
*°'''*- J in the Hundred of in the 

N 


. said county, of Men qualified to serve on Juries. 


Parish 

- or Towu»hip. 

In Towns add the 

name ffthe Street. 


Christian and 

Sornarae* 
At Jnll length. 


THIe, 

Quality, 

Calling, 

or Busiiiess. 


Nature 
of 

QaalificfttioD. 


1 
All Saints, Derby: 






King-street • - 


Adams, Johu - 


Esquire 


Freehold. 


John-street - - 


Alley, James - 


Merchant - 


Copyhold. 


Duke-street 


Bond, Henry • 


Baker- - - 


Leasehold. 


High-street - - 


Boyd, Geoi^e - 


Grocer 


Poor-rates. 


puke-street- - 


Cole, Charles - 


Butcher - 


rHduse assess- 
\ ment. 


Church-street • 


Cook, John 


Inn-keeper 


Windows. 
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The Venire in the King's iBench, 

George the Fourth, &c. to the sheriff of 
greeting : We command you that you cause to com€' 
before- us at Westminster^ on next after eight 

days of the Purification of the blessed Virgin Mary^ 
twelve good and lawful men qualified according to law, 
by whom the truth of the matter may be the better 
known, and who are in no wise of kin either to A. B* , 
the plaintiff, or C. D, the defendant, to make a certain 
jury of the county between the parties aforesaid of 
a plea of trespass on the case, [or, as the case may be,} 
because as well the aforesaid C. D. as the atoesaid 
A. B. between whom the difference is, have put them-- 
selves upon that jury; and have you there the names of 

the jurors and this writ. — Witness at Westmih* 

ster, the day of January, in the 

year of our reign« 

The venire in the Common Pleas is the same as Iir 
the King's Bench, except that the jury are to come 
" before our justices at Westminster," and the defen- 
dant's addition is put to his name (a), 

(a) The difference of the teste and the return had. been* 
noticed ia the text, p. 49* 
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The Dutringas in the Kin^s Bench* 

George the Fourth, &c. To the sheriff of 
greeting: We command you that you distrain the 
bodies of the several persons in the panel (d), to this ^ 
writ annexed, named, jurors summoned in our court 
' before us, between.^. B. plaltatiff, and C. JD. defendant, 
by all their land^ and chattels in your bailiwick, so that 
neithelr they nor any of them, do intermeddle therewith, 
until you shall have other command from us in that 
behalf, and that you answer to us for the issues of the 
8am^> so that you have their bodies before us at West- 
minster, on next after or 
before ipur justices assigned to hold the aasisses ib your - 
county} if tihey shall first come on (c) day .ef 
^ . at (c?) in your said county, 
acconttpg to. the form of the statute in such ease made 
and proyidedy to make a certain jury between the said 
parties of a plea of trespass on the case* C^''* as the 
plea vo^j be,] and to hear their judgments thereupon < 
of many defaults ; and have you there the names of 
the jur^s and this writ. Witness, &c, (e) 

(h) If it be a special jury, (d) Tlie place where the 

names are set out as in the assizes are holden. 
master's list. (e) The distringas in the 

(c) The commission day of ' King's Bench is only sealed ; 
the assizes. in the Common Pleas the Ao- 

teas corpora is nigudd vXso. 



<-« 



APPENDIX. U 

If for Middlesex, you say — . : . 

Or before our trusty and well beloved 
our chief justice assigned to hold pleas in our courl 
before us, if he shall come on the 

day of at Westminster, in the said county. 

If for London — 

At the GuUdhaR of the City of London, aforesaid. 



The Habeas Corpora in the Common Pleas. 

George the Fourth, &c. To the sheriff of 
greeting : We command you that you liave before our 
justices at Westminster, on or before our 

justices assigned to take the assizes in your county, 
according to the form of the statute in such case made 
and provided, if on the day of 

at in your said county, they 

shall first come, the bodies of the several persons named 
in tlie panel to this writ annexed, being the jurors sum- 
moned in our court, before our justices at Westminster, 
between A. B. plaintiff, and C. D. late of 
in your county, defendant, of a plea of trespass on the 
case, [or, as the plea may be,] to make tliat jury, and 
have there this writ. \\'itness, &c. 

If for Middlesex, you say — 
Or before our faithful and well beloved 
knight, our chief justice of our court of the bench, 
appointed according to the form of the statute in such 
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case made and provided, if on the 

da J of at Westminster, in your county^ he 

shall first come the bodies, &c. 

If for London — 
If on the day of at 

GuUdhaU of the city of London, aforesaid, he shall 
first, ^c. 
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Advocates of the dvU law exempted from 

serviug on juries - - - - - 24 

Aliens^ - 

may not serve as jurors . . . . a8 
except on a jury de medietate lingua - - 29 
not liable to challenge for want of qualification ib, 
(see Medietate Lingua.) 

Apothecaries, 

exempted from serving on juries • - - 25 

Attainff 

laws respecting, repealed - - •< * ^9 

Attorniesy 

exempted from serving on juries - - • 24 

BarristerSy 

exempted from serving on juries - - - ib. 

Certificate qfServicey 

what and when granted - - - •28 

Challenge, 

to the array, what ----- 82 

how tried - -- - - - -85 

partiality in returning officer good cause - 82 



INDBX 

Challenge, ^ge« 

cannot be till issue joined - - - • 83 
to the polls, what - • - - - 86 
peremptory challenges, when allowed - - ifr. 
not allowed to the king • • - r 88 
king need not shew caUse of challenge till the 

whole panel is gone through - - * 89 
what is good cause of challenge to the polls, 8910 93 

Churchtoardens and Overseers, 

must make out jury lists - • - 31 to 36 

(see title Jury Jjists.) 
subject to a penalty for not forming jury lists 37 

Clergymeriy 

exempted from serving on juries - » ^ ^4 

Clerh of the Peace, 

must issue precepts and deliver warrants for 

the formation of jury lists - - - «9 
must keep the lists, when formed, among the 
records of the sessions - - • - 35 

Carcmersy 

exempted from serving on juries - - - ^5 
process must be directed to them when the 

sheriff is partial - - - - • 4* 
cannot act where there is no sheriff - • t^. 
^ when one of two coroners challenged, the other 

must act - . - * - - - li. 

has the full power of the sheriff, as far as re- 
gards the process - - • - '•43 

# 

Dissenting Preachers, 

exempted from serving on jnries - ■? •» 34 



Dolors at Imiv, Fag^t. 

-■■''■ members of the fiodet]^ of, exempted from 

serving on juries - - - - - 24 

Sittringasi 

process of, cannot be to elisors • - "^43 

when awarded - • . • . -50 

when tested • - • • * * 49 

when made returnable • - - - i&. 

Elisors^ 

how appointed - - - - - - 41 

Embracery^ 

to' foe punished as hsual. - - - - ia6 

what shall be considered embracery - • ib* 

a good cause to set aside the verdict • • 137 

Evidence^ ' , 

how to be admitted by a jury - - 101 , 102 

no new evidence allowed when the jury Hove 

left the bar . - - • « ' - • 104 

Exemptionsy ' 

from serving on juries • - . 24 to aS 

Gaolers^ 

exempted from serving on juried - - - 25 

Habeas Corpora^ 

when tested -...-- 4^ 

when made returnable - - - ^ • t^. 

return of, may be amended after trial - - 5a 
High Constable^ 

must issue precepts fcnr the formation of jury 

lists - - - - J . 31 

" liable to a penalty -^ - . ^ - ' - 3^ 
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HundredorSf p^ge. 

de&ult of, not good cause of challenge • - 95 

Judgesy 

exempted from serving on juries - - * 24 

Jurarsy 

their quaL'fications • • . . di^ 32 
how summoned - - - - • ^ SS 
need not serve without summons - - t 57 
how sworn ----.• lOO 

of their behaviour in considering of their ver- 
dict • - - - - ^ - 101 
may not eat or drink without leave of the court 103 
nor carry writings with them not given in evi- 
dence - - - - - 10410107 
in case they have evidence of their own, ought 

to tell the court so - - - • 107, 108 
must be unanimous in their verdict • - 109 

Juror* s Booh 

must be made out every year - - * 35 
and delivered to the sheriff - - . • • t£. 

Juri/ Lists^ 

how formed ------ 09 

must be completed before the first Sunday in 
September - 33 

Justice of the Peace, 

may not serve as a juror in his own county - 26 

Medietate, Jury Je, - - - - - ? - 74 
must be prayed by the alien party • -76 
not allowed in a trial for hi^ treason - • t^. 
not allowed to an alien executor, unless tes- 
tator was an alien - - - • • i&. 



Nisi Prius, P»£e- 

why 6o called +Oi 41 

OJker,, 

in die arniy or navy e^Lempted from serving 

on juries 15 

of the courts of law exempt«d - - - 34 
of customs and excise exempted - - - 95 
sheriff's officers exempted - - - - if,. 

Overseer, — (see titie Churchwarden.) 

must be .annexed to tlie writ on ha return - 51 

when annexed to the wrong writ of distringas, 
it may be helped - - - - ■■ 53 

though the verdict was held bad in an indict- 
ment • • ib. 

parties may inspect a copy of the panel - 55 
Peers, 

exempted from serving on juries - - - 24 
Physicians, 

exempted ----'•- i$ 
Pilots, 

exempted ------- iB. 

Precept, 

jury returned by ----- 76 
Priests, 

of the romaa-catholic faith exempted - - 34. 
Process against Jurors, 

(see Venire, Distringas, Habeas Corpora,& Proviso.) 

to whom directed - - . - - 41 

when not directed to the sheriff - - - ;5, 

may be directed to one sheriff when the other 
is partial - - - - - •16. 
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'Process against Jurors^ Page, 

when once aTi(arded to coroners> all afterwards 

awarded to them - - • . - 4a 
when the coroners do not act, process may be 

awarded to sheriff or elisors - ' - - 43 

wrongly awarded to coroners is bad - - ib. 

unless by consent - - - • - id. 

how issued in a county palatine - • * 44 

Proctors^ 

exempted from serving on juries - « - 34 
Provisoy 

why so called - - - : - - - 45 
when to be resorted to by plaintiff or defen- 
dant respectively - - - - - 44 
not grantable to defendant, except on default 
or laches of plaintiff - - - - 45 
' what is copsidered sufficient laches on the 

part of plaintiff - • - - - 46 
issue must be entered on the record before 

I 

rule for trial hy proviso -' - - - 46 
in trial by proviso^ defendant i^ust give 

notice, or pay costs - - - - ad. 

in a cause of the crown there can be no trial 

hy proviso - - - - - - 47 

Qualjfications of Juror s^ *mhaiy 

in any county in England - - - -21 

in Middlesex -- - - - -22 

in Wales - - - - - - - £d. 

Jtitum^ 

want of, cured by appearance and trial - 50 

return 4>f ventre may be amended ... ib. 



Relurii, P«Ee. 

return of kab. corp. may be amended after 

trial ----.-. 50 
no return to a distringas, but panel annexed 

a good return - - - - -id. 

judges may amend misprision on default in 

any return ------ fi. 

return of ventre tie ntedietaie, ehould shew 

which jurors are denizens and which aliens 75 
Serjeants at Law, 

exempted from serving on juries - - - 34 
Servants of the King's Household, 

exempted from serving on juries - - 25 
Sheriff; 

jury process directed to him - • - 4* 

unless he is partial - - - - - ib. 
when there are two sheriffs, one must act if 

the other is partial 16. 

must annex a panel on return of proceis - 51 
and keep a copy of the panel - - - 54 
and summon the jurors - - - -55 
may empanel any person named in his jurors' 

book 56 

may be fined for summoning a person 

exempted by previous aervice - - - 57 
and for altering jurors' book - • - 36 

Solicitors, 

exempted from serving on juries - - ' ^4 
Special Jury, 

court may order a special jury to be struck - 58 
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Special Jury^ Page. 

how applied for - - - - . - - 59 
how struck - - - - - 61 to 64 

may be struck according to the old method - 60 
m what time rule for a special jury must' be 

served - - - . - - - OSyOQ 
rule for a special jury need not be entered on 

the record .--••- 66 
after a special jury struck, and no trial for de- 
fault of jurors, ^a new- jury cannot be struck ib. 
same special jury may try Bcveral causes - 67 
when a special jury is ordered, the sheriff may 

not return a common jury panel - - 68 
objection by plaintiff against granting a special 

jury, cured by plaintiff's appearance - ib. 

Summons^ 

jurors must be summoned ten days before the 

trial - - - - - - '55 

. except in particular cases - - - "5^ 
in what way summoned - - - '55 
joror liiay b6 fined in case of no&*i^ttendance 

after summons - - - - -5^ 
jurors need not serve without summons - 57 
Surgeonsy 

exempted from serving on juries - - - ^5 

Talesy 

court may order o, tales to be appointed - 95 

if the jury are laboured not to appear the court 

may deny a tales - - - - - * 99 
must be for a less number than the first pro- 
cess - - 97 
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Tales, P*ge. 

except in capital cases - - , - - 96 
if neither party requests a talesy the cause 
must go off for want of jurors - - - 99 

Teste, 

want of good teste not amendable - -50 

Triers, 

how sworn *----- 94 

same triers who quashed the array may not try 

the tales ------ id. 

court may discharge them - - - - ti. 

Venire — (vide Process.) 

form of, in K. B. and C. P. - - . 3^ 

not always issued - * . - - - 40 

of whaf day to be tested in K. B. - - 48 

in C. P. - - - - - - • 49 

when made. returnable in K. B* - • . • 48 

in C. P. - - - - - - - 49 

Verdict, 

in what cases bad> if the jury decide by lot - ipg 
court may direct the jury to find a verdict 

de bene esse - - - • - -113 
difference between a general and a special 

verdict -114 

a special verdict, what .... f^. 
court cannot refuse « fecial verdict n - ib. 
may be found in criminal cases - - - 115 
special verdict, hoi^ drawn up - - - 1 16 
minutes for a special verdict must be approved 

of by the judge ib. 

and signed by counsel for each party - - 117 
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Verdict, Page. 

what will be intended by a i^pedal verdict - 117 

another method of findiag a special verdict - ib, 

its peculiar advantages - - - - 118 

VerdictSy 

public and privy ------ t&. 

why called privy - - - - - 119 

privy verdict not allowed in a capital case - ib. 
how far defimtive -•-*-»&. 
when a jury may not vary from a privy verdict 120 

an ambiguous or incomplete verdict bad - 2&. 
Vietv, 

court may order a view - - - - 69 

when usually granted - - - * 73 
sheriff must certify the view in a j^okd re- 
turn ^- - - - - - ' ib, 

aflter verdict in an assise, ddSiult of view caa* 

not be alleged -• - - - - 74 

Vieu)ersy 

by whom i^spointed - - - • * 69 

shall be first sworn on the trial - - - 70 

fined for non-attendance - - - - ib 



THS RND. 
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near lincoln's»Inn Fields. 



